Office of the Planning Board Incorporated December 15, 1727
NEWMARKET PLANNING BOARD
TUESDAY, FEBRUARY 9, 2021

MEMBERS OF THE PUBLIC MAY ATTEND THE MEETING IN PERSON AT
THE TOWN HALL AUDITORIUM OR ATTEND REMOTELY USING ZOOM. IF
ATTENDING IN PERSON, PLEASE WEAR A MASK AND MAINTAIN SOCIAL
DISTANCE. IF ATTENDING BY TELEPHONE, THE BOARD WILL BE USING

ZOOM. INFORMATION TO JOIN THE MEETING: USE THIS WEBSITE:
TTPS://ZOOM.US/J/9552718105 CALL THIS NUMBER: 1-646-558-8656 MEETING
ID CODE 955 271 8105 ANY PROBLEMS CALL 603-659-3617 EXT 1321
7:00 PM

AGENDA

1.  Pledge of Allegiance
2.  Public Comments
3. Review and Approval of Minutes

a. Review and Approval of Minutes of the January 26, 2021 Planning Board minutes

4. Regular Business

a. Request for review and comment by Planning Board on the issuance of a building
permit and driveway access for a single family home on Neal Mill Road, a Class VI
Road, pursuant to RSA 674:41. Request from Mr. John Tyson who has a purchase and
sales agreement for 75 Neal Mill Road, Newmarket, NH 03857 at Tax Map R7, Lot 1.

New/Old Business
Chairman's Report

Committee Reports

ol A

Planner's Report
a. Town Planner's Report - Neal Mill Road

9. Adjourn
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Present:

Absent:

Roll Call:

DRAFT
NEWMARKET PLANNING BOARD MEETING

JANUARY 26, 2020
MINUTES

Val Shelton (Vice Chairman), Diane Hardy (Town Planner), Sarah Finch, Michal
Zahorik (Alternate), Ted Seely (Alternate), Jane Ford, Jamie Bruton, Scott
Blackstone (Town Council ex officio); Toni Weinstein (Town Council ex officio
Alternate)

Eric Botterman (Chairman), Bill Doucet were excused.

Val Shelton-present/alone, Scott Blackstone-present/alone, Jamie Bruton-
present/alone, Jane Ford present/alone, Michal Zahorik-present/alone, Sarah
Finch-present/alone, Ted Seely-present/alone.

Following the reading of the Governor’s Proclamation regarding Emergency
Order #12, the Chair appointed Michal Zahorik and Ted Seely to sit in as
Alternates for Eric Botterman and Bill Doucet.

1. Pledge of Allegiance

2. Public Comments

None. Public Comments closed at 7:08 pm.

3. Review and Approval of Minutes

a. 12/08/20
Action
Motion: Scott Blackstone made a motion to approve the meeting minutes
of 12/08/20
Second: Jane Ford

Vote: Jane Ford, Jamie Bruton, Sarah Finch, Michal Zahorik, Ted Seely,
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Page 2
Scott Blackstone, Val Shelton in favor (after roll call vote.)
b.12/22/20
Action
Motion: Scott Blackstone made a motion to approve the meeting minutes
of 12/22/20
Second: Jane Ford
Vote: Jane Ford, Michal Zahorik, Ted Seely, Scott Blackstone, Val

Shelton in favor; Sarah Finch and Jamie Bruton abstained.
4. Regular Business

a. Rob Maclinnis of Seacoast Pool Plastering, LLC — Public Hearing on application for
Design Review of Site Plan for property located at 446 and 450 Wadleigh Falls Road in
Newmarket, NH, Tax Map R6, Lot 50-7 and 50-8, B3 Zone. The proposal is to construct
a 6,000 square foot office/warehousing building and designate an 80,000 square
footgravel area for equipment storage.

John Lorden of Tighe & Bond said he was representing Rob Maclnnis and presented his
plan to combine 2 lots into a single 8.4-acre lot at 446 and 450 Wadleigh Falls Road in B3 Zoning
District and the Aquifer Protection Overlay District. He proposes to provide a 6,000 square foot
building with 1,000 square feet of office space and 5,000 square feet of warehouse with property
access off Wadleigh Falls Road. Proposal is to extend the existing pavement area into the site and
provide 14 parking spaces; the full buildout of the plan is approximately 80,000 square feet of
gravel parking for equipment storage.

A pocket of wetlands exists near the driveway under which a drainage channel flows down
in 2 places to larger wetlands, no direct wetland disturbances are proposed, some minimal buffer
disturbance for extended driveway. Part of the building is in the Aquifer Protection District, but
gravel storage area and septic system are outside of it. Drainage will be on the low end of the site
and will have treatment detention and controlled release of runoff. Full buildout of project
requires AOT Permit from NH DES. The utilities include an electric pole near building, propane
tanks likely for heat, water from drilled well, septic for offices and bathrooms. Lighting for the
storage area will be LED dark sky compliant with wall packs on the building.

John Lorden said the business will be a low-traffic generator, and in addition, to the NH
DOT driveway permit they will need septic system approval from NH DES, and an AOT Permit
from NH DES, plan approval, and a special use permit from the Planning Board for any disturbance
in wetlands buffer.



86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126
127

Newmarket Planning Board Meeting
January 26, 2020
Page 3

Rob Maclnnis said Seacoast Pool Plastering, LLC does the finish plaster of the swimming
pool after construction before the water is poured in. The proposed building has a small office
space and warehouse for supplies, and equipment storage business is a key part of the project,
with the land being cleared as demand requires. Closure on the purchase was completed in
December.

Val Shelton opened the public hearing to public comment.
No comments
Val Shelton closed the public hearing to public comment at 7:21 pm.

Michal Zahorik asked to see a more zoomed-out view of the location for better
visualization. Val Shelton said the concept plan shows a 10’-30’ differentiation in grade and asked
about excavation. John Lorden said the base file does have some existing grades in the
background and part of the slope will come out and slope down into the parking area. Rob
Maclnnis said other than the area in the upper right the lot is relatively flat.

Val Shelton asked if supplies stored in the warehouse met possible restrictions of the
Aquifer Protection Zone. Rob Maclnnis said there are no chemicals only bags of cement and a lot
of hand tools. Diane Hardy asked where the Wetlands buffer impact would be on the plan and
John Lorden said just the driveway into the site. Diane Hardy said a Special Use Permit would be
required for that and the Board would need documentation for that.

Diane Hardy asked if mixing of materials would be done on the site and said they usually
ask for a materials list required under the stormwater regulations. Rob Maclnnis said all of that
activity occurs at the location of the pool. Diane Hardy said they typically work with the applicant
to define substantial development and what triggers protection with any zoning changes going
forward and work to identify infrastructure improvements. This area has worked well for this
type of development because of a buffer requirements to maintain a 75-foot setback off
Wadleigh Falls Road and hoped they would consider maintaining the vegetation there for
screening.

Val Shelton re-opened the public hearing.

Taylor Brinser, an abutter to the property, asked if the signage on the plans was along the
road. John Lorden said the location had not yet been determined. Val Shelton explained that this
hearing is for a Design Review and when they come in with a full site plan application all the
abutters will be re-notified, and detailed plans will be available.

Taylor Brinser said it is extremely important that the site be maintained for their safety
and the safety of their neighbors. John Lorden said when they worked with NH DOT, they
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required us to show sight lines for safer turning to and from the site. And, they were required to
periodically prune the trees so as to not obstruct the sight distance.

Val Shelton re-closed the public hearing at 7:32 pm.

Rob Maclinnis asked for a sense of the process from here. Val Shelton said they will work
with Diane on the completeness of the application and when complete she will make a
recommendation to the Planning Board to accept it, with application submission and acceptance
and the public meeting at the same meeting. From there the Planning Board will determine if
they want a technical review committee established and the Town Engineer will review the plans
and make comments. She said timing depends on what is submitted in the application and its
consistency with regulations; any waivers should be addressed early on.

Michal Zahorik asked if anyone opposed his moving his equipment onto the site now and
asked for special permission. Val Shelton said that is a question for Diane and the Code
Enforcement Officer and not the Planning Board.

Diane Hardy said it would be helpful to have a visual of the phasing plan as part of the
application and said they should be prepared to present something to the TRC. Val Shelton said
a lot of what they will be looking at will be stormwater management and stabilization, and Diane
Hardy said there are thresholds for best management practices and the entire site is governed
by stormwater regulations. She said for other industrial sites in that area they have required
some sort of containment area for any runoff with potential contaminants to protect the aquifer.

5. New/Old Business

Diane Hardy said she forwarded a letter to the Town Council following up on Planning
Board’s recommendations for the rescinding of Water and Sewer Impact Fees and replacing them
with System Development Charges.
6. Chairman’s Report
7. Committee Reports
8. Planner's Report
9. Adjourn

Action

Motion: Scott Blackstone made a motion to adjourn at 7:43 pm.

Second: Jane Ford
Vote: All in favor (Roll call vote was taken)
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Town Hall
186 Main Street
Newmarket, NH 03857

Tel: (603) 659-3617
Fax: (603) 659-8508

Founded December 15, 1727
Chartered January 1, 1991

TOWN OF NEWMARKET, NEW HAMPSHIRE

STAFF REPORT

DATE: February9, 2021

Request for review and comment by Planning Board on the issuance of a building
permit and driveway access for a single family home on Neal Mill Road, a Class VI
Road, pursuant to RSA 674:41. Request from Mr. John Tyson who has a purchase and
sales agreement for 75 Neal Mill Road, Newmarket, NH 03857 at Tax Map R7, Lot 1.

TITLE:

PREPARED BY: Diane Hardy, Director of Planning and Community Development

TOWN PLANNER'S COMMENTS - RECOMMENDATION:

RECOMMENDATION:

ATTACHMENTS:

Description Upload Date Type
Driveway plan 2/2/2021 Cover Memo
ISDS eCA2021012814 Approved Plan 2/2/2021 Cover Memo
owner letter of authorization 2/2/2021 Cover Memo
PB Cover letter 2/2/2021 Cover Memo
Purchase & Sales Agreement 2/2/2021 Cover Memo
Tyson Spinelli Waiver 2/2/2021 Cover Memo
Section 674-41 Class Six Road 2/9/2021 Cover Memo

Class Six Maintenance Issues 2/9/2021 Cover Memo



oo

R

e
OCK

(TBR)

30" BULL PINE
(TBR)

C:X::(:}::(:D

I—

&

14" MAPLE (TR)

~ |

785 LF - PROPOSED 14' WIDE
GRAVEL DRIVEWAY

12" CRUSHED GRAVEL
(THIS SECTION)

/
%%@ )

1150 LF - ALL UTILITIES TO
BE UNDERGROUND

Y, 12" BANKRUN, 12" CRUSHED GRAVEL /
(THIS SECTION)

/
AT :\\/\
UGE—

EXISTING GATE
_ 785 LF PROPOSED 14' WIDE TO BE CONVERTED
_~ GRAVEL DRIVEWAY /' TO AN ELECTRIC GATE UTIL. POLE

W/ UG U

GENERAL NOTES:

1.

2.
3.

EXISTING CONDITIONS SURVEY CONDUCTED BY
LEWIS BUILDERS.

THIS PLAN IS NOT A BOUNDARY SURVEY.

(TBR) - TO BE REMOVED

(TR) - TO REMAIN

CSA

By

ISSUED TO PLANNING BOARD | CSA

ISSUED FOR COMMENT

Revision

2/01

2021
1/11/2027

Date

785 LF - PROPOSED 14' WIDE

1150 LE, ALL UTILITIES TO

BE UNDERGROUND
/ (THIS SECTION)

GRAVEL DRIVEWAY
12" BANKRUN, 12" CRUSHED

o
16" SNAPPED PINE

%

(TBR)

o
=
N
©
=)
I
=z
£
©
<
o
s
e
o
4
o
o
[
o
o)
]
n
©
©

Prepared for

PROPOSED GRAVEL DRIVEWAY PLAN

40

20

GRAPHIC SCALE

10

20

JOHN TYSON
NEWMARKET, NH

603.679.1866 C: 603.706.2521
calbert.env@gmail.com

( IN FEET )
1"=20




5
=
5
S\5
NG
BUFFER TREE PLANTI
40- 6 TALL NATIVE
CONITFEROUS TREES
NO WETLAND IMPACTS SHE
o FOR THE DRIVEWAY '%’ 8 & .
2 / CONSTRUCTION EEES
/ 20858
- / 88 s 5
- ~ ~ HER L
~ / ~ - NERE
- / / ™ ~ i 2g’
. — 2\t 8
<\ < <
. \i o
\ \
PD WETLAND
0~ \ \
A
— \ h \ / ®
- TBM SPK. m
- Ay EL.89.70 A \ / Z
e N \ / z =
o
/ & \ N z % E
/ ‘ . 5 S
/ ™~ \ \ Als 5
/ .
- N \ O E* 5
/ : / =z
/ \ ™ =
AN = m
O <) Z
// é50\5/
EXISTING WELL \
WRBH 176.0465 RN
\ AN \\/ \
\ o / \\ \\ 3
\ T | TBM}B
\ 3 SET RO
=\ ' EL.90.74
\ L — \
\ - o
N — % A )
\ S \ =
AN \ = :
B g 25
o~ . FOUNDATION = i
T OUTLET H oW A PS/\//,p F < g
T < Desigfner < %
\J - Subsurface Disposal .
gL ubsurface Disposa -
GRASST o Sl
— “BCHRISTOPHER S, ALBERTS
= ) 5 No. 1085 (& o
® N
IJ:/}(O o 6&6
"Ervirontt®=——

REVIEWED AND APPROVED

IN ACCORDANCE WITH THE
REQUIREMENTS OF THE
NH DEPT OF ENVIRONMENTAL SERVICES

WATER DIVISION

20

¢ y
L T4

Date: 1/28/2021

#eCA2021012814



PROVIDE MIN. 3' FILL EXTENSION

VENT WITH AROUND PERIMETER OF SAND, TO BE CLEAN
10'LF BUG SCREEN SAND AND PERMEABLE. TEST PIT DATA
SDR 35 Pipe, —
2% Min, Slope CONTRACTOR TO 40' Solid FINISHED GRADE EL.=92.00 - OBSERVED BY: CHRISTOPHER ALBERT ~ TESTPITS 2 GRASS MAT ASH SWAMP ROAD
. , PROVIDE RISER — o0 DATE: 1-07-2021
Sill = 94.5 & COVER (TYP.) §)DR 35PVC | ' 0-9”  10YR3/3 DARKBROWN
S 1% Min Slope 4' MIN. ABOVE TEST PIT 1 GRASS MAT FINE SANDY LOAM
Af‘/ TN 7 7 CLEAN SAND, < 5% FINES 1 MIN. | FINISHED GRADE FEW ROOTS
ONANTANMARTAN L NIARSAL [ERTAN / | 0-8"  10YR3/3 DARKBROWN A
\ 9”-14” 10YR 5/6 YELLOWISH BROWN
; F‘\ﬂ N TINY R //\ KRR RS RS R SA YA A T Ay LA FINE SANDY LOAM S
| 9200 __ 1500 Gal. B TOP PIPE: ELEV. 91.00 12" FEWROOTS ~
: Capacity \ 8-14"  10YR5/6  YELLOWISH BROWN —
S BE— FINE SANDY LOAM 14"-20" 2.5Y 5/3 LIGHT OLIVE BROWN =
Slab = 87.0" 91.75 vl ’ ) R W SILT LOAM =
: 1 ‘ 2- COMP. CONC. NI 1/ e Rl R L FEW ROOTS =
— SEPTIC TANK- egemasege o | " 48" 20-50" 2.5Y5/2  GRAYISH BROWN <
‘ o L 14"- 48" 2.5Y 5/3 LIGHT OLIVE BROWN . 84
91.00 o N\ / f ' SILT LOAM SILTY CLAY LOAM Z.
: IN: 90.58 FIRM SUB-ANG. BLOCKY
BOTTOM OF PIPE .
3 OUTLET ALL TOPSOIL AND MATTTER SHALL BE ROOTS = 14" ROOTS = 14
D-BOX ENVIRO-SEPTIC PIPE REMOVED BDFORE PLACING MIN. 6" H10 = 27" H10 =16
(LAID LEVEL, SEAM UP) SHWT EL - 87.50 CONCRETE SAND (ASTM C-33) PROVIDING IT REFUSAL = NONE REFUSAL = NONE
e MEETS <3% PASSING THE #200 SIEVE AND 18" PERC. 16 MINUTES/ INCH PERC. 16 MINUTES/ INCH
CROSS SECTION - DISPOSAL SYSTEM CLEAN SAND INCLUDING UNDER THE FILL
EXTENSION LO C U S
SCALE: NTS
2" MIN.
N SIDE VIEW e
LINE INS ] i
T D-BOX M| — OFFSET \ ?E{
Design Intent: v ADAPTER 90°
DO NOT INSERT PVC PIPE MORE J J
PROPOSED FOUR BEDROOM HOUSE. THAN 4" INTO OFFSET ADAPTER ENVIRO-SEPTIC PIPE
THE BOTTOM OF THE EFFLUENT DISPOSAL AREA (EDA) SHALL BE CONSTRUCTED AT END VIEW
ELEVATION 90.00. THERE IS APPROXIMATELY 1.33 FEET ABOVE ORIGINAL GROUND ON THE HIGH CONTOUR , TOPSO”—
- . 4"+ LOAM!
OF 88.67' OF THE DESIGNED EDA. SHWT SEPARATION IS 2.50', MIN. 30". 90 N 3‘ " S\A:Nb 4\\ A 4 MIN.
# Enviro-septic Calculations: w——Z ON\aPvePPE/ O} 2
N _ 4 BEDROOM RESIDENTIAL HOME = 600 GALLONS PER DAY (150 GPD/BEDROOM) [ p 5 K
600 GPD = 70 LF / BEDROOM = 280 LF REQUIRED. OFFSET < 7 p 64.+
315 L.F. PROVIDED. 9 ROWS X 35', THREE SERIES OF 3 ROWS 15'x37' . SYSTEM - ADAPTER N y
APPROVAL FOR CONSTRUCTION IS VALID FOR 4 YEARS FROM DATE OF ISSUE SAND —— 6" =
LOT IS SERVICED BY A WELL
PREVIOUS SEPTIC APPROVAL CA2008092329, DATED APRIL 3, 2008- EXPIRED.
STATE SUBDIVISION APPROVAL: NONE- OVER 5 ACES.
ROCKINGHAM COUNTY SOIL CONSERVATION SERVICE SOIL TYPE: 33A - SCITICO SILT LOAM 5/ MIN.
WETLAND NOTE: A WETLAND INVESTIGATION WAS PERFORMED BY CSA IN ACCORDANCE WITH ENV-WQ 1014.05 ;
ON JANUARY 7, 2021. THERE ARE NO WETLANDS ON THE SITE. 17 MIN. SAND FILL EXTENSION
PER ENV-WQ 1003.13(a)(3) THE ONSITE CEMETERY IS SHOWN ON THE PLAN. D—BOX
EXISTING CONDITIONS SURVEY PREFORMED BY LEWIS BUILDERS.
Installer Notes: 25 X 6 ROWS o
TOWN OF NEWMARKET REQUIRES BED BOTTOM INSPECTION. ( -
PVC AND ENVIRO-SEPTIC PIPING TO BE SUPPLIED BY: ELIMINATOR SYSTEMS INC. (603) 868-2242) OR EQUAL.
1500 GALLON SEPTIC TANK & D-BOX TO BE SUPPLIED BY: SHEA CONCRETE. (800-696-7432) OR EQUAL. [
CONTRACTOR TO VERIFY ALL ELEVATIONS IN THE FIELD PRIOR TO CONSTRUCTION. D 2

REVIEWED AND ' APPROVED """ pLBLOCK

IN ACCORDANCE WITH THE
REQUIREMENTS OF THE
NH DEPT OF ENVIRONMENTAL SERVICES

WATER DIVISION

y
|

Date: 1/28/2021

NOTIFY THE DESIGNER OF ANY DESCREPANCIES.

FILL MATERIAL (ENV-WQ 1021.03) TO BE PS
MEDIUM TO COURSE-TEXTURED SAND (0.5mm-2.0mm).

REMOVE TOPSOIL, ROCKS AND DEBRIS BEFORE PLACING FILL.
4 INCH THICK LOAM & SEED AROUND PERIMETER OF FILL.

PROVIDE A 3' FILL EXTENSION AND 3:1 SIDE SLOPE TAPER.

SYSTEM WILL BE REPLACED IN SAME LOCATION IN CASE OF FAILURE.
JOINTS ARE TO BE BELLED PVC OR STANDARD SLIP COLLARS.

LESS THAN ONLE INCH FROM THE TOP OF THE TANK.

PROVIDE RISERS FOR TANKS WITH MORLE THAN 12" OF COVER.

Homeowner Notes:

THE LEACHING AREA.

CONTRACTOR TO INSTALLA VENT WHEN PLACING MORE THAN 18" OF COVER.

CROWN SYSTEM TO SHED RAINWATER; SLOPE SYSTEM AWAY FROM HOUSE.

DO NOT COMPACT OR DRIVE OVER THE AREA WITH EQUIPMENT AND PROTECT THE BED FROM SILT.

THE OUTLET BAFFLE SHALL BE A VENTED TEE WHICH SHALL EXTEND TO A DISTANCE BELOW THLE
SURFACE EQUAL TO 409% OF THE LIQUID DEPTH AND SHALL EXTEND ABOVE THE LIQUID LINE TO NOT

SEPTIC TANK CONNECTIONS SHALL BE. SEALED WITH A WATERTIGHT, FLEXIBLE JOINT CONNECTIONS.

INSTALLER TO NOTIFY THE DESIGNER WITH ANY CHANGES TO SEPTIC TANK, BUILDING OR WELL
LOCATION/ORIENTATION. MAY REQUIRE AN ASBUILT PLAN PRIOR TO FINAL NHDES INSPECTION

DO NOT FLUSH BULKY ITEMS SUCH AS DIAPERS, SANITARY PADS OR BABY WIPES.

IF GARBAGE GRINDERS ARE DESIRED, SEPTIC TANK SHALL BE 50% LARGER.

DO NOT FLUSH TOXIC CHEMICALS SUCH AS PAINT THINNERS, DRANO, PESTICIDES, OR CHLORINE.
MOW YOUR LEACHING AREA REGULARLY. PREVENT DEEP-ROOTED TREES AND SHRUBS FROM GROWING ON

NO VEHICULAR TRAVEL, LIVESTOCK TRAVEL, OR SNOW REMOVAL IN AREA OF SYSTEM.

SEPTIC SYSTEM DESIGN
ENVIRO SEPTIC

Prepared for

JOHN TYSON

property at

/O NEAL MILL ROAD

I

SUbSUFfOCG Disposal ENVIRONMENTAL CONSULTANTS, LLC

% 4
"2 CHRISTOPHER S, ALBERT§

X
I *,

Newmarket, NH

Tax Map R7, Lot 1

B, 1855 Pg 9871

Lot Area: 33 acres +/-

\/\AMPS/\// F

DeS|gner

Systems
* K N

No. 1085

OFErnvirore

January 22, 2021

@WCSA

<<\

N
CLEAN WATER FOR THE PRESENT AND FUTURH

& 36 Stage Rd, Nottingham NH 03290
N LI 603.679.1866 C: 603.706.2521

&0
calbert.env@gmail.com

#eCA2021012814
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ENVIRONMENTAL CONSULTANTS, LLC
A e i
CLEAN WATER FOR THE PRESENT AND FUTURE

36 Stage Rd, Nottingham NH 03290

603.679.1866 C: 603.706.2521
calbert.env@gmail.com

Letter of Authorization

I, Christopher Gaziano, owner of the property located at 75 Neal Mill Road, Newmarket, NH,
known as Tax Map R7, Lot 1, do hereby authorize CSA Environmental Consultants, LLC, 36
Stage Road, Nottingham, NH to act on my agent concerning access along the class VI road and
meeting with the Planning Board and Town Council.

I hereby appoint Christopher Albert, as my agent to act on my behalf in the review process, to
include any required signatures.

dotloop verified

% @’M/ 5/42 01/28/21 11:51 AM

PET
YIRS-X9E8-KSQ5-0FWF

Christopher Gaziano Date



@WCSA

ENVIRONMENTAL CONSULTANTS, LLC
e e e
CLEAN WATER FOR THE PRESENT AND FUTURE

36 Stage Rd, Nottingham NH 03290

603.679.1866 C: 603.706.2521
calbert.env@gmail.com

February 1, 2021

Town of Newmarket

Atin.: Diane Hardy, Town Planner
186 Main Street

Newmarket, NH 03857

Request for Planning Board Meeting
Residential Building Permit — Class VI Road
Tax Map R7 Lot 1 Neal Mill Road

Dear Ms. Hardy:

On behalf of Mr. John Tyson, we are requesting to meet with the Planning Board on February 9 to
discuss the approval for a building permit and residential driveway on a class VIroad. The location
is 75 Neal Mill Road, Tax map R7 lot 1. The project entails upgrading approximately 785 linear
feet of the class VI road with a 14” wide gravel residential driveway. The house would be serviced
by underground utilities from the last pole on Neal Mill Road. The buyer is proposing to upgrade
the current gate to an automated gate; install a vegetated buffer adjacent to the house and provide
a fire truck turning area.

We are including the following plans and documents:

e Owners Letter of Authorization

e Purchase and Sale agreement

e Approved septic plan

e Proposed driveway plan

e Draft agreement (Town of Epping format)

Thank you very much for your time.

Very truly yours, /

Chnstopher Albert
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PURCHASE AND SALES AGREEMENT
New Hampshire Association of REALTORSe Standard Form R @ EVaL s

MA_@_?L@_.MCEFFECTNE DATE")
EFFECTIVE DATE is défined in Section 21 of this Agreement.

1. THIS AGREEMENT made this December day of 10 , between
Jeseph-Christepher Gazime— Christopher Joseph Gaziano |1 & 1 ZZ:
(“SELLER”") of 8300 South Highway e S P et
City/Town Melbourne Beach ' State FL p s

and John Tyson and Susan Spinelli and or Assignee

("BUYER”) of 10 Hilliard Drive ,

City/TownHampton , StateNH Zip
2. WITNESSETH: That SELLER agrees to sell and convey, and BUYER agrees to buy certain real estate situated in City/Town
of Newmarket located at 75 Neal Mill Rd
NH, 03857
County NH-Rockingham Book4855 Page2871 Date ("PROPERTY").
3. The SELLING PRICE isthree hundred fifty-five thousand Dollars $355,000.00
A DEPOSIT in the form of Check , is to be held in an escrow account by
Ruffner Real Estate, LLC (“ESCROW AGENT”"). BUYER [Jhas delivered, or [Awill deliver to the ESCROW
AGENT's FIRM within 3 days of the EFFECTIVE DATE, a deposit of earnest money in the amount of $30,000.00

BUYER agrees that an additional deposit of earnest money in the amount of $ will be delivered on or before

- If BUYER fails to deliver the initial or additional deposit in compliance with the above
terms, SELLER may terminate this Agreement. The remainder of the purchase price shall be paid by wire, certified, cashier's
or trust account check, in the amount of $325,000.00

4. DEED: Marketable title shall be conveyed by a Warranty deed, and shall be free
and clear of all encumbrances except usual public utilities serving the PROPERTY.
5. TRANSFER OF TITLE: On or before June 17, 2021 at TBD

or some other place of mutual consent as agreed to in writing.

6. POSSESSION: Full possession and occupancy of the premises with all keys shall be given upon the transfer of title free of
all tenants and occupant's personal property and encumbrances except as herein stated. Said premises to be then in the
same condition in which they now are, reasonable wear and tear excepted. SELLER agrees that the premises will be
delivered to BUYER free of all debris and in “broom clean” condition. Exceptions:

Buyer reserves the right to conduct a walk through inspection upon reasonable notice to SELLER's real estate FIRM within
24 hours prior to time of closing to ensure compliance with the terms of this Agreement.
7. REPRESENTATION: The undersigned SELLER(S) and BUYER(S) acknowledge the roles of the agents as follows:
Mollie Ruffner of Ruffner Real Estate, LLC
is a [f]seller agent [Jouyer agent [ Jfacilitator [Cdisclosed dual agent*
Kathleen Rush of Bershire Hathaway Home Service Verani Realty
is a [Jseller agent [/Jbuyer agent [Ifacilitator [_Jdisclosed dual agent™
*If agent(s) are acting as disclosed dual agents, SELLER and BUYER acknowledge prior receipt and signing of a Dual
Agency Informed Consent Agreement.
ﬁq NOTICE OF DESIGNATED AGENCY: If checked, notice is hereby given that BUYER is represented by a
designated buyer's agent and SELLER is represented by a designated seller's agent in the same firm.

8. INSURANCE: The buildings on said premises shall, until full performance of this Agreement, be kept insured against fire, and
other extended casualty risk by SELLER. In case of loss, all sums recoverable from said insurance shall be paid or assigned,
on transfer of title, to BUYER, unless the premises shall previously have been restored to their former condition by SELLER;
or, at the option of BUYER, this Agreement may be rescinded and the DEPOSIT refunded if any such loss exceeds
$1000.00

SELLER@S)INTIALS _ [ Z ] ;] | BUYER(S) INITIALS i L]

11:23 PM PET 116 PM E_T 12:40 PM %ST
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10.

1.

12.

PURCHASE AND SALES AGREEMENT
New Hampshire Association of REALTORSe Standard Form

TITLE: If upon examination of title it is found that the fitle is not marketable, SELLER shall have a reasonable time, not to exceed
thirty (30) days from the date of notification of defect (unless otherwise agreed to in writing), to remedy such defect. Should
SELLER be unable to provide marketable title within said thirty (30) days, BUYER may rescind this Agreement at BUYER'S sole
option, with full deposit being refunded to BUYER and all parties being released from any further obligations hereunder. SELLER
hereby agrees to make a good faith effort to correct the title defect within the thirty (30) day period above prescribed once
notification of such defect is received. The cost of examination of the title shall be borne by BUYER.

REALTOR® “Sritaians

PRORATIONS: Taxes, condo fees, special assessments, rents, water and sewage bills shall be prorated as of time and date of
closing. Buyer shall pay for all fuel remaining in tank(s) calculated as of the closing date or such earlier date as required to comply
with lender requirements, if any. The amount owed shall be determined using the most recently available cash price of the
company that last delivered the fuel.

PROPERTY INCLUDED: All Fixtures

In compliance with the requirements of RSA 477:4-a, the following information is provided to BUYER relative to Radon Gas and
Lead Paint:

RADON: Radon, the product of decay of radioactive materials in rock may be found in some areas of New Hampshire. Radon gas may
pass into a structure through the ground or through water from a deep well. Testing of the air by a professional certified in radon testing
and testing of the water by an accredited laboratory can establish radon's presence and equipment is available to remove it from the air or
water.

Arsenic: Arsenic is a common groundwater contaminant in New Hampshire that occurs at unhealthy levels in well water in many areas of
the state. Tests are available to determine whether arsenic is present at unsafe levels, and equipment is available to remove it from water.
The buyer is encouraged to consult the New Hampshire department of environmental services private well testing recommendations
(www.des.nh.gov) to ensure a safe water supply if the subject property is served by a private well.

LEAD: Before 1978, paint containing lead may have been used in structures. Exposure to lead from the presence of flaking, chalking, chipping lead
paint or lead paint dust from friction surfaces, or from the disturbance of intact surfaces containing lead paint through unsafe renovation, repair or
painting practices, or from soils in close proximity to the building, can present a serious health hazard, especially to young children and pregnant
women. Lead may also be present in drinking water as a result of lead in service lines, plumbing and fixtures. Tests are available to determine
whether lead is present in paint or drinking water.

Disclosure Required [JYES [JJNO

13.

BUYER ACKNOWLEDGES PRIOR RECEIPT OF SELLER'S PROPERTY DISCLOSURE FORM AND SIGNIFIES

BY INITIALING HERE: 12/11/20 12/11/20

1:16 PM EST 12:40 PM EST

14. INSPECTIONS: The BUYER i€ &h¢8litaged to seek MiSHiT4ton from licensed home inspectors and other professionals

S

normally engaged in the business regarding any specific issue of concemn. SELLER'S real estate FIRM makes no warranties
or representations regarding the condition, permitted use or value of the SELLER'S real or personal property. This
Agreement is contingent upon the following inspections, with results being satisfactory to the BUYER:

TYPE OF INSPECTION: YES NO RESULTS TO SELLER TYPE OF INSPECTION: YES NO RESULTS TO SELLER

a. General Building O BE witin days f. Lead Paint K1 within days
b. Sewage Disposal Q E within days g. Pests D E within days
c. Water Quality M O within3o days h. Hazardous Waste Bl O within30 days
d. Radon Air Quality | within days i. O within days
e. Radon Water Quality A [0 within3o days i O  within days

The use of days is intended to mean calendar days from the effective date of this Agreement. TIME IS OF THE
ESSENCE in the observance of all deadlines set forth within this Paragraph 14. All inspections will be done by licensed
home inspectors or other professionals normally engaged in the business, to be chosen and paid for by BUYER. If BUYER
does not notify SELLER in writing that the results of an inspection are unsatisfactory within the time period set forth above,
the contingency is waived by BUYER. If the results of any inspection specified herein reveal significant issues or
defects, which were not previously disclosed to BUYER then:

(a) BUYER shall have the option at BUYER'S sole discretion to terminate this Agreement and all deposits shall be returned
to BUYER in accordance with NH RSA 331-A:13: or

(b) If BUYER elects to notify SELLER in writing of the unsatisfactory condition(s) then:

1) SELLER and BUYER can reach agreement in writing on the method of repair or remedy of the unsatisfactory
condition(s); or

ELLER(S) INITIALS w i ! BUYER(S) INITIALS o ¢ e

11:23 PM P 1:16 PM EST 12:40 PM EST
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2) If SELLER elects not to repair or remedy the unsatisfactory conditions(s) the BUYER may release the home
inspection contingency and accept the property as is; or

3) If SELLER and BUYER cannot reach agreement in writing with respect to the method of repair and remedy of the
unsatisfactory condition(s), then this Agreement is terminated and all deposits shall be returned to BUYER in
accordance with NH RSA 331-A:13.

Notification in writing of SELLER'S intent to repair or remedy or not to repair or remedy pursuant to Section (b) above,
shall be delivered to BUYER or their licensee within five (5) days of receipt by SELLER of notification of unsatisfactory
condition(s). BUYER shall respond in writing to SELLER'S notification within five (5) days. If BUYER does not respond
within five (5) days, SELLER may elect to terminate this Agreement and all deposits shall be returned to BUYER in
accordance with NH RSA 331-A:13.

In the absence of inspection mentioned above, BUYER is relying upon BUYER'S own opinion as to the condition of the
PROPERTY.
BUYER HEREBY ELECTS TO WAIVE THE RIGHT TO ALL INSPECTIONS AND SIGNIFIES BY INITIALING

HERE:

15. DUE DILIGENCE: This Agreement is contingent upon BUYER'S satisfactory review of the following:

YES NO YES NO
a. Restrictive Covenants of Record E O d. Condominium documentation per N.H. RSA 356-B:58 [ [
b. Easements of Record/Deed M O e. Co-op/PUD/Assaciation Documents OO
¢. Park Rules and Regulations O O f. Availability of Property/Casualty Insurance B O
g. Availability and cost of Flood Insurance E O
If such review is unsatisfactory, BUYER must notify SELLER in writing within 30 days from the effective date of the

Agreement failing which such contingency shall lapse.

16. LIQUIDATED DAMAGES: If BUYER shall default in the performance of their obligation under this Agreement, the amount of
the deposit may, at the option of SELLER, become the property of SELLER as reasonable liquidated damages. In the
event of any dispute relative to the deposit monies held in escrow, the ESCROW AGENT may, in its sole discretion, pay
said deposit monies into the Clerk of Court of proper jurisdiction in an Action of Interpleader, providing each party with
notice thereof at the address recited herein, and thereupon the ESCROW AGENT shall be discharged from its obligations
as recited therein and each party to this Agreement shall thereafter hold the ESCROW AGENT harmless in such capacity.
Both parties hereto agree that the ESCROW AGENT may deduct the cost of bringing such Interpleader action from the
deposit monies held in escrow prior to the forwarding of same to the Clerk of such court.

17. PRIOR STATEMENTS: Any verbal representation, statements and agreements are not valid unless contained herein. This
Agreement completely expresses the obligations of the parties.

18. FINANCING: This Agreement (E is) ( is not) contingent upon BUYER obtaining financing under the following terms:

AMOUNT TERM/YEARS RATE MORTGAGE TYPE

ICASH OFFER

For the purposes of this Agreement, financing is to be demonstrated by a conditional loan commitment letter, which states
that BUYER is creditworthy, has been approved and that the lender shall make the loan in a timely manner at the Closing on
specified customary conditions for a loan of the type specified above. BUYER is responsible to resolve all conditions
included in the loan commitment by the Closing date.

SELLER(S) INITIALS k. / BUYER(S) INITIALS . / b

11:23 PM PET 1:16 PM EST 12:40 PM EST
dotloop verified dotloop verified dotloop verified
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The existence of conditions in the loan commitment will not extend either the Financing Deadline described below or the
closing date.

BUYER hereby authorizes, directs and instructs its lender to communicate the status of BUYER'S financing and the
satisfaction of lender's specified conditions to SELLER and SELLER'S/BUYER'S real estate FIRM.

TIME IS OF THE ESSENCE in the observance of all deadlines set forth within this financing contingency.

BUYER agrees to act diligently and in good faith in obtaining such financing and shall, withinN/A calendar
days from the effective date, submit a complete and accurate application for mortgage financing to at least one financial
institution currently providing such loans, requesting financing in the amount and on the terms provided in this Agreement.

If BUYER provides written evidence of inability to obtain financing to SELLER by N/A ("Financing
Deadline"), then:

(a) This Agreement shall be null and void; and

(b) All deposits will be retumed to BUYER in accordance with the procedures required by the New Hampshire Real
Estate Practice Act (N.H. RSA 331-A:13) ("the Deposit Procedures"); and

(c) The premises may be returned to the market.

BUYER may choose to waive this financing contingency by notifying SELLER in writing by the Financing Deadline and this
Agreement shall no longer be subject to financing.

If, however:
(a) BUYER does not make application within the number of days specified above; or

(b) BUYER fails to provide written financing commitment or written evidence of inability to obtain financing to
SELLER by the Financing Deadline,

Then SELLER shall have the option of either:
(a) Declaring BUYER in default of this Agreement; or
(b) Treating the financing contingency as having been waived by BUYER.

If SELLER declares BUYER in default, in addition to the other remedies afforded under this Agreement:
(a) SELLER will be entitled to all deposits in accordance with the Deposit Procedures; and
(b) This Agreement will be terminated; and
(c) The premises may be returned to the market for sale.

If SELLER opts to treat the financing contingency as waived or relies on a conditional loan commitment and BUYER
subsequently does not close in a timely manner, SELLER can then declare BUYER in default. SELLER then, in addition to
the other remedies afforded under this Agreement:

(a) Will be entitled to all deposits in accordance with the Deposit Procedures; and
(b) This Agreement will be terminated; and

(c) The premises may be returned to the market for sale.

BUYER shall be solely responsible to provide SELLER in a timely manner with written evidence of financing or lack of
financing as described above.

WIRE FRAUD ALERT. Sophisticated criminals are targeting the email accounts of real estate agents, title companies, settlement
attorneys and others to generate fake wire transfer instructions designed to divert closing funds to the criminals. The emails are
professionally created and look real. Buyer and Seller should not send personal information such as social security numbers, bank
account numbers or credit card numbers except through secure email or personal delivery of the information. Buyer and Seller are
advised not to wire any funds without personallii eaking with the intended recipient of th wire to confirm e routing

number and the account number. Seller Buyer [ 7 ]

@ dotlcop verifigd y d =
SELLER(S) INITIALS e | BUYER(S) INITIALS o / —
B 1:16 PM EST 12:40 PM EST
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19. ADDITIONAL PROVISIONS:

Subject to Town approval, Town engineering, Town Counsel, and buyers engineer h{llune 10, 2021 for a private driveway.
Seller to give gerrmssion for the water test with approved permit for the existing well and seller receive copy of the results
Release of liability waiver from engineer.

Ability to extend the 6 months approval time if Covid further impacts the Town approval process.

20. ADDENDA ATTACHED: [ Yes [J No

21. EFFECTIVE DATE/NOTICE: Any notice, communication or document delivery requirements in this agreement may be
satisfied by providing the required notice, communication or documentation to the party or their licensee. All notices and
communications must be in writing to be binding except for withdrawals of offers or counteroffers. This Agreement is a
binding contract when signed and all changes initialed by both BUYER and SELLER and when that fact has been
communicated in writing which shall be the EFFECTIVE DATE. Licensee is authorized to fill in the EFFECTIVE DATE on
Page 1 hereof. The use of days is intended to mean calendar days from the EFFECTIVE DATE of this Agreement,
Deadlines in this Agreement, including all addenda, expressed as “within x days” shall be counted from the EFFECTIVE
DATE, unless another starting date is expressly set forth, beginning with the first day after the EFFECTIVE DATE, or such
other established starting date, and ending at 12:00 midnight Eastern Time on the last day counted. Unless expressly stated
to the contrary, deadlines in this Agreement, including all addenda, expressed as a specific date shall end at 12:00 midnight
Eastern Time on such date.

Each party is to receive a fully executed copy of this Agreement. This Agreement shall be binding upon the heirs,
executors, administrators and assigns of both parties.

PRIOR TO EXECUTION, IF NOT FULLY UNDERSTOOD, PARTIES ARE ADVISED TO CONTACT AN
ATTORNEY.

dotloop verified dotloop verified
o pion VB EIEME | [ShonnShinedte (i s
BUYER DATE/TIME BUYER DATE/TIME
10 Hilliard Drive 10 Hilliard Drive
MAILING ADDRESS MAILING ADDRESS
Hampton, NH Hampton, 03842
CiTY STATE ZIP CITY STATE ZIP

SELLER accepts the offer and agrees to deliver the above-described PROPERTY at the price and upon the terms and
conditions set forth.

Arisatphon Jrogph ociass DR

SELLER DATE/TIME SELLER DATE/TIME
8300 South Highway

MAILING ADDRESS MAILING ADDRESS

Melbourne Beach, FL 32951

CITY STATE ZIP CITY STATE ZIP
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AGREEMENT AND RELEASE REGARDING BUILDING PERMIT FOR
CLASS VI HIGHWAY

NOW COMES John Tyson and Susan Spinelli thereinafter referred to as Owners of 10 Hilliard
Drive, Town of Hampton,

State of New Hampshire and the Town of Newmarket (hereinafter referred to as “TOWN”), a municipal corporation
existing under the laws of the State of New Hampshire, and agree as follows:

WHEREAS the Owners are the owners of certain real property on 75 Near Mill Road as stated in Deed recorded at
Book , Page at the County Registry of Deeds;

WHEREAS the relevant portion of said Near Mill Road upon which the Owner 's real property fronts is a Class VI
Highway as classified by New Hampshire Revised Statutes Annotated 229:5;

WHEREAS the TOWN has agreed to issue a building permit for the construction of a single family residence on said
real property upon the filing of the within notice pursuant to New Hampshire Revised Statutes Annotated 674:41;
NOW THEREFORE the TOWN and the Owners on behalf of himself, his heirs, legal representatives, successors and
assigns, covenant and agree as follows;

1. The TOWN shall allow the Owners to construct a residence pursuant to a building permit issued by the
TOWN on the Owners property on Near Mill Road;

2. The TOWN neither assumes responsibility for maintenance, including snow plowing, nor liability for any
damages resulting from the use of Near Mill Road;

3. The Owners shall be responsible for maintaining access to the subject property and does hereby forever

release and discharge the TOWN, it’s officers, agents and employees from the obligation of maintaining Near
Mill Road and from any claim of any nature, whether in tort or otherwise, which the Owners might have
against the TOWN for any loss or damage, including those incurred through failure to provide a municipal
services, including police, fire, and ambulance services, arising out of the condition of the roadway from the
point wherein the Road is a class VI highway;

4. That the Owners assume responsibility for transporting any children to the nearest regular school bus stop;

5. That the Owners assume responsibility for maintenance and repair of Near Mill Road, and agrees that at his
expense or at the expense of himself and other owners of property similarly located on Near Mill Road, to
clear and maintain the said Near Mill Road to a width of not less than twenty (20) feet, and to repair and
maintain the traveled portion of Near Mill Road in a good and passable condition.

[Signatures of Applicants & witnesses]

TOWN OF NEWMARKET, NEW HAMPSHIRE
By Its Selectmen, Duly Authorized

[Signatures of Selectmen & witnesses]

NOTE: The following language from RSA 674:41 is what requires the homeowner to

file the above agreement at the Registry of Deeds:
“(2) The municipality neither assumes responsibility for maintenance of said class VI
highway nor liability for any damages resulting from the use thereof; and
(3) Prior to the issuance of a building permit, the applicant shall produce evidence
that notice of the limits of municipal responsibility and liability has been recorded in the
county registry of deeds;”



Section 674:41

674:41 Erection of Buildings on Streets; Appeals. —
I. From and after the time when a planning board shall expressly have been granted the authority
to approve or disapprove plats by a municipality, as described in RSA 674:35, no building shall
be erected on any lot within any part of the municipality nor shall a building permit be issued for
the erection of a building unless the street giving access to the lot upon which such building is
proposed to be placed:
(a) Shall have been accepted or opened as, or shall otherwise have received the legal status of, a
class V or better highway prior to that time; or
(b) Corresponds in its location and lines with:
(1) A street shown on the official map; or
(2) A street on a subdivision plat approved by the planning board; or
(3) A street on a street plat made by and adopted by the planning board; or
(4) A street located and accepted by the local legislative body of the municipality, after
submission to the planning board, and, in case of the planning board's disapproval, by the
favorable vote required in RSA 674:40; or
(c) Is a class VI highway, provided that:
(1) The local governing body after review and comment by the planning board has voted to
authorize the issuance of building permits for the erection of buildings on said class VI highway
or a portion thereof; and
(2) The municipality neither assumes responsibility for maintenance of said class VI highway
nor liability for any damages resulting from the use thereof; and
(3) Prior to the issuance of a building permit, the applicant shall produce evidence that notice of
the limits of municipal responsibility and liability has been recorded in the county registry of
deeds; or
(d) Is a private road, provided that:
(1) The local governing body, after review and comment by the planning board, has voted to
authorize the issuance of building permits for the erection of buildings on said private road or
portion thereof; and
(2) The municipality neither assumes responsibility for maintenance of said private roads nor
liability for any damages resulting from the use thereof; and
(3) Prior to the issuance of a building permit, the applicant shall produce evidence that notice of
the limits of municipal responsibility and liability has been recorded in the county registry of
deeds for the lot for which the building permit is sought; or
(e) Is an existing street constructed prior to the effective date of this subparagraph and is shown
on a subdivision plat that was approved by the local governing body or zoning board of
adjustment before the municipality authorized the planning board to approve or disapprove
subdivision plats in accordance with RSA 674:35, if one or more buildings have been erected on
other lots on the same street.
I1. Whenever the enforcement of the provisions of this section would entail practical difficulty or
unnecessary hardship, and when the circumstances of the case do not require the building,
structure or part thereof to be related to existing or proposed streets, the applicant for such permit
may appeal from the decision of the administrative officer having charge of the issuance of
permits to the zoning board of adjustment in any municipality which has adopted zoning
regulations in accordance with RSA 674, or, in municipalities in which no board of adjustment



exists, to the local legislative body, or to a board of appeals, whichever is appropriate, in
accordance with RSA 674:14 and 674:15, including the requirement for a public hearing. In a
municipality which does not require building permits, direct application may be made to the
zoning board of adjustment, or the local legislative body, or the board of appeals for permission
to erect the building. In passing on such appeal or application, the board of adjustment, local
legislative body, or board of appeals may make any reasonable exception and shall have the
power to authorize or issue a permit, subject to such conditions as it may impose, if the issuance
of the permit or erection of the building would not tend to distort the official map or increase the
difficulty of carrying out the master plan upon which it is based, and if erection of the building or
issuance of the permit will not cause hardship to future purchasers or undue financial impact on
the municipality. Any such decision made in this connection by a board of adjustment, local
legislative body, or by a board of appeals pursuant to this section and RSA 674:14 and 674:15
shall be in writing, together with the reasons for the decision, and shall be subject to review in
the manner described in RSA 677.

I1-a. Municipalities may except any lot, including island lots for islands served exclusively by
boats, from the requirements of paragraphs I and Il by an affirmative vote of the local legislative
body pursuant to RSA 675, first submitted to the planning board for its approval and:

(a) If approved by the board, approved by a majority of those present and voting at a regular or
special meeting of the local legislative body; or

(b) If disapproved by the planning board, approved by not less than 2/3 of those present and
voting at a regular or special meeting of the local legislative body.

I11. This section shall supersede any less stringent local ordinance, code or regulation, and no
existing lot or tract of land shall be exempted from the provisions of this section except in
accordance with the procedures expressly set forth in this section. For purposes of paragraph I,
"the street giving access to the lot" means a street or way abutting the lot and upon which the lot
has frontage. It does not include a street from which the sole access to the lot is via a private
easement or right-of-way, unless such easement or right-of-way also meets the criteria set forth
in subparagraphs 1(a), (b), (c), (d), or (e).

IV. In addition to the requirements for the erection of buildings in paragraph | and
notwithstanding the exceptions provided in paragraph I, the planning board for a county in
which there are located unincorporated towns or unorganized places shall require every building
which is erected on leased land located within an unincorporated town or unorganized place to
have a building permit. A building permit shall be required under this paragraph regardless of the
proximity of the building to any street or highway. The county shall, by resolution, authorize the
planning board to issue building permits under this paragraph.

Source. 1983, 447:1. 1988, 131:2, 3. 1989, 266:20. 1995, 291:10. 1998, 344:6. 2002, 270:1, 5.
2004, 154:1, 2. 2005, 226:1, 2, eff. Sept. 3, 2005.



Class VI Roads and
Maintenance Issues

By Susan Slack, Esq.

Highway repair and maintenance projects are usually well underway at this time of year,
prompting questions about maintenance of Class VI roads. There are lots of
misconceptions about Class VI roads, so here are some reminders.

Q. What is a Class VI road?

A. In the state’s highway classification system, which is defined in RSA 229:5, Class VI
roads are “all other existing public ways,” meaning public ways not otherwise classified
as Class IV or Class V roads. Class VI roads include those that have been discontinued
subject to gates and bars, as well as those that have “not been maintained and repaired
by the town in suitable condition for travel” for five successive years or more. (See RSA
229:5, VII.) The two important keys to this statutory definition are that Class VI roads
are public ways, and they are roads that the town has no duty to maintain. Note that the
definition of a Class V road is one that the town does have a duty to maintain. (See RSA

229:5, VI.)

Q. Can the town appropriate money to maintain or repair Class VI roads?
A. RSA 231:509 authorizes municipalities to spend money to repair Class IV and V
highways, not Class VI roads. One of the basic tenets of New Hampshire municipal law
is that towns and cities have only that authority granted to them by the state legislature.
Without a specific grant of authority, towns and cities do not have authority to act.

Q. Can private parties maintain or repair Class VI roads?

A. Yes, with permission of the municipality. RSA 236:9 prohibits anyone from
excavating or disturbing the ditches, embankments or traveled surface of any town road,
including a Class VI road, without the written permission of the municipality’s
governing body (board of selectmen or town/city council) or the road agent. RSA
236:10 provides that the municipality may regulate such private road work and may
require a bond for the satisfactory restoration of the road. RSA 236:11 requires anyone
who excavates or disturbs town roads to restore them to the satisfaction of the
authorized local official.

Q. What happens if the municipality maintains or repairs a Class VI road?
A. There are several important reasons to avoid maintenance and repair projects on
Class VI roads. First, municipalities enjoy protection from liability for damage or injury
due to the condition of a Class VI road. RSA 231:93 provides that municipalities have
no duty to maintain or repair Class VI roads. The highway maintenance duty established
in RSA 231:90 through 92-a applies only to Class IV and V highways. A municipality
that undertakes Class VI road maintenance exposes itself to the risk of liability for
damage or injury resulting from that work. Second, performance of maintenance or


http://www.gencourt.state.nh.us/rsa/html/XX/229/229-5.htm
http://www.gencourt.state.nh.us/rsa/html/XX/229/229-5.htm
http://www.gencourt.state.nh.us/rsa/html/XX/229/229-5.htm
http://www.gencourt.state.nh.us/rsa/html/XX/229/229-5.htm
http://www.gencourt.state.nh.us/rsa/html/XX/229/229-5.htm
http://www.gencourt.state.nh.us/rsa/html/XX/231/231-59.htm
http://www.gencourt.state.nh.us/rsa/html/XX/231/231-59.htm
http://www.gencourt.state.nh.us/rsa/html/XX/236/236-10.htm
http://www.gencourt.state.nh.us/rsa/html/XX/236/236-10.htm
http://www.gencourt.state.nh.us/rsa/html/XX/236/236-11.htm
http://www.gencourt.state.nh.us/rsa/html/XX/231/231-93.htm
http://www.gencourt.state.nh.us/rsa/html/XX/231/231-90.htm

repair work could result in municipal estoppel arguments, meaning that in a lawsuit
involving a landowner, a municipality may be barred from arguing that it is not required
to maintain a road due to its Class VI status. See Turco v. Barnstead, 136 N.H. 256
(1992). Third, a Class V road that attains Class VI status as a result of the lapse of
maintenance will revert to Class V status again if the town maintains it for at least five
consecutive years. The “illegal” maintenance and repair must be “regular” and “on more
than a seasonal basis” so that the road is in “suitable condition for year-round travel.”
See RSA 229:5, VI.

Q. What if there are public safety reasons for occasionally repairing or
maintaining Class VI roads?

A. If a municipality wishes to spend money on Class VI road, it should do so under the
emergency lane statute, RSA 231:59-a, which was enacted in 1994. That statute
authorizes municipalities to raise and appropriate money for the maintenance of any
Class VI road (or private road) that is declared an emergency lane by the governing
body. The procedures required for making this declaration include a public hearing and
written findings “that the public need for keeping such lane passable by emergency
vehicles is supported by an identified public welfare or safety interest which surpasses
or differs from any private benefits to landowners abutting such lane.”

Q. What kind of maintenance or repair of Class VI roads is authorized by
the emergency lane statute?

A. RSA 231:59-a, I provides that such repairs may include “removal of brush, repair of
washouts or culverts, or any other work deemed necessary to render such way passable
by firefighting equipment and rescue or other emergency vehicles.” The municipality
can establish a capital reserve or trust fund for this purpose. Maintenance or repair of
Class VI roads undertaken in accordance with the emergency lane statute does not
create any duty or liability for the municipality. See RSA 231:59-a, IV.

Q. Can gates or fences be put up on Class VI roads?

A. Yes, but RSA 231:21-a, I requires gates or bars maintained by private landowners to
be erected so as not to interfere with public use of the Class VI road. Such gates or bars
must “be capable of being opened and reclosed by highway users.” Municipalities are
authorized to regulate these structures “to assure public use” and they have authority to
have gates or bars removed if they have fallen into disrepair or if they interfere with
public use of the Class VI road.

Q. What does the term ‘gates and bars’ mean?

A. Prior to 1903, a town could only discontinue a highway completely, meaning it was
no longer a public way. Only after the state legislature enacted Laws of 1903, Chapter
14:1 could a town discontinue an “open” highway and subject it to gates and bars. The
term “gates and bars” is not expressly defined by statute. Nevertheless, the term
historically refers to an owner’s right to enclose premises for his or her own benefit—
usually to confine livestock. The owner required public travelers to open and close the
gates or bars as a condition to travel. The term “gates and bars” first became associated
with Class VI highways in 1925, when the legislature enacted Laws of 1925, Chapter 12:1,
which provided that a town had no duty to maintain any highway that had been closed
subject to gates and bars.
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Q. Are there other ways in which municipalities may regulate Class VI
roads?

A. RSA 231:21-a, which was enacted in 1999, provides that all Class VI roads—
regardless of how they obtained Class VI status (by layout, discontinuance subject to
gates and bars, or lapse of maintenance of Class V roads)—are deemed subject to gates
and bars. The statute clearly authorizes municipalities to regulate their use under the
provisions of RSA 41:11; RSA 47:17, VII, VIII and XVIII (highway

ordinances); RSA 236:9 through 11 (excavation and disturbance); RSA

236:13 (driveway access); and RSA 231:191(weight limits).

Class VI Roads and
Maintenance Issues

By Susan Slack, Esq.

Highway repair and maintenance projects are usually well underway at this time of year,
prompting questions about maintenance of Class VI roads. There are lots of
misconceptions about Class VI roads, so here are some reminders.

Q. What is a Class VI road?

A. In the state’s highway classification system, which is defined in RSA 229:5, Class VI
roads are “all other existing public ways,” meaning public ways not otherwise classified
as Class IV or Class V roads. Class VI roads include those that have been discontinued
subject to gates and bars, as well as those that have “not been maintained and repaired
by the town in suitable condition for travel” for five successive years or more. (See RSA
229:5, VII.) The two important keys to this statutory definition are that Class VI roads
are public ways, and they are roads that the town has no duty to maintain. Note that the
definition of a Class V road is one that the town does have a duty to maintain. (See RSA

229:5, VI.)

Q. Can the town appropriate money to maintain or repair Class VI roads?
A. RSA 231:59 authorizes municipalities to spend money to repair Class IV and V
highways, not Class VI roads. One of the basic tenets of New Hampshire municipal law
is that towns and cities have only that authority granted to them by the state legislature.
Without a specific grant of authority, towns and cities do not have authority to act.

Q. Can private parties maintain or repair Class VI roads?

A. Yes, with permission of the municipality. RSA 236:9 prohibits anyone from
excavating or disturbing the ditches, embankments or traveled surface of any town road,
including a Class VI road, without the written permission of the municipality’s
governing body (board of selectmen or town/city council) or the road agent. RSA
236:10 provides that the municipality may regulate such private road work and may
require a bond for the satisfactory restoration of the road. RSA 236:11 requires anyone
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who excavates or disturbs town roads to restore them to the satisfaction of the
authorized local official.

Q. What happens if the municipality maintains or repairs a Class VI road?
A. There are several important reasons to avoid maintenance and repair projects on
Class VI roads. First, municipalities enjoy protection from liability for damage or injury
due to the condition of a Class VI road. RSA 231:93 provides that municipalities have
no duty to maintain or repair Class VI roads. The highway maintenance duty established
in RSA 231:90 through 92-a applies only to Class IV and V highways. A municipality
that undertakes Class VI road maintenance exposes itself to the risk of liability for
damage or injury resulting from that work. Second, performance of maintenance or
repair work could result in municipal estoppel arguments, meaning that in a lawsuit
involving a landowner, a municipality may be barred from arguing that it is not required
to maintain a road due to its Class VI status. See Turco v. Barnstead, 136 N.H. 256
(1992). Third, a Class V road that attains Class VI status as a result of the lapse of
maintenance will revert to Class V status again if the town maintains it for at least five
consecutive years. The “illegal” maintenance and repair must be “regular” and “on more
than a seasonal basis” so that the road is in “suitable condition for year-round travel.”
See RSA 229:5, VI.

Q. What if there are public safety reasons for occasionally repairing or
maintaining Class VI roads?

A. If a municipality wishes to spend money on Class VI road, it should do so under the
emergency lane statute, RSA 231:59-a, which was enacted in 1994. That statute
authorizes municipalities to raise and appropriate money for the maintenance of any
Class VI road (or private road) that is declared an emergency lane by the governing
body. The procedures required for making this declaration include a public hearing and
written findings “that the public need for keeping such lane passable by emergency
vehicles is supported by an identified public welfare or safety interest which surpasses
or differs from any private benefits to landowners abutting such lane.”

Q. What kind of maintenance or repair of Class VI roads is authorized by
the emergency lane statute?

A. RSA 231:59-a, I provides that such repairs may include “removal of brush, repair of
washouts or culverts, or any other work deemed necessary to render such way passable
by firefighting equipment and rescue or other emergency vehicles.” The municipality
can establish a capital reserve or trust fund for this purpose. Maintenance or repair of
Class VI roads undertaken in accordance with the emergency lane statute does not
create any duty or liability for the municipality. See RSA 231:59-a, IV.

Q. Can gates or fences be put up on Class VI roads?

A. Yes, but RSA 231:21-a, I requires gates or bars maintained by private landowners to
be erected so as not to interfere with public use of the Class VI road. Such gates or bars
must “be capable of being opened and reclosed by highway users.” Municipalities are
authorized to regulate these structures “to assure public use” and they have authority to
have gates or bars removed if they have fallen into disrepair or if they interfere with
public use of the Class VI road.
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Q. What does the term ‘gates and bars’ mean?

A. Prior to 1903, a town could only discontinue a highway completely, meaning it was
no longer a public way. Only after the state legislature enacted Laws of 1903, Chapter
14:1 could a town discontinue an “open” highway and subject it to gates and bars. The
term “gates and bars” is not expressly defined by statute. Nevertheless, the term
historically refers to an owner’s right to enclose premises for his or her own benefit—
usually to confine livestock. The owner required public travelers to open and close the
gates or bars as a condition to travel. The term “gates and bars” first became associated
with Class VI highways in 1925, when the legislature enacted Laws of 1925, Chapter 12:1,
which provided that a town had no duty to maintain any highway that had been closed
subject to gates and bars.

Q. Are there other ways in which municipalities may regulate Class VI
roads?

A. RSA 231:21-a, which was enacted in 1999, provides that all Class VI roads—
regardless of how they obtained Class VI status (by layout, discontinuance subject to
gates and bars, or lapse of maintenance of Class V roads)—are deemed subject to gates
and bars. The statute clearly authorizes municipalities to regulate their use under the
provisions of RSA 41:11; RSA 47:17, VII, VIII and XVIII (highway

ordinances); RSA 236:9 through 11 (excavation and disturbance); RSA

236:13 (driveway access); and RSA 231:191(weight limits).

Class VI Roads and
Maintenance Issues

By Susan Slack, Esq.

Highway repair and maintenance projects are usually well underway at this time of year,
prompting questions about maintenance of Class VI roads. There are lots of
misconceptions about Class VI roads, so here are some reminders.

Q. What is a Class VI road?

A. In the state’s highway classification system, which is defined in RSA 229:5, Class VI
roads are “all other existing public ways,” meaning public ways not otherwise classified
as Class IV or Class V roads. Class VI roads include those that have been discontinued
subject to gates and bars, as well as those that have “not been maintained and repaired
by the town in suitable condition for travel” for five successive years or more. (See RSA
229:5, VII.) The two important keys to this statutory definition are that Class VI roads
are public ways, and they are roads that the town has no duty to maintain. Note that the
definition of a Class V road is one that the town does have a duty to maintain. (See RSA

229:5, VI.)

Q. Can the town appropriate money to maintain or repair Class VI roads?
A. RSA 231:59 authorizes municipalities to spend money to repair Class IV and V
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highways, not Class VI roads. One of the basic tenets of New Hampshire municipal law
is that towns and cities have only that authority granted to them by the state legislature.
Without a specific grant of authority, towns and cities do not have authority to act.

Q. Can private parties maintain or repair Class VI roads?

A. Yes, with permission of the municipality. RSA 236:9 prohibits anyone from
excavating or disturbing the ditches, embankments or traveled surface of any town road,
including a Class VI road, without the written permission of the municipality’s
governing body (board of selectmen or town/city council) or the road agent. RSA
236:10 provides that the municipality may regulate such private road work and may
require a bond for the satisfactory restoration of the road. RSA 236:11 requires anyone
who excavates or disturbs town roads to restore them to the satisfaction of the
authorized local official.

Q. What happens if the municipality maintains or repairs a Class VI road?
A. There are several important reasons to avoid maintenance and repair projects on
Class VI roads. First, municipalities enjoy protection from liability for damage or injury
due to the condition of a Class VI road. RSA 231:93 provides that municipalities have
no duty to maintain or repair Class VI roads. The highway maintenance duty established
in RSA 231:90 through 92-a applies only to Class IV and V highways. A municipality
that undertakes Class VI road maintenance exposes itself to the risk of liability for
damage or injury resulting from that work. Second, performance of maintenance or
repair work could result in municipal estoppel arguments, meaning that in a lawsuit
involving a landowner, a municipality may be barred from arguing that it is not required
to maintain a road due to its Class VI status. See Turco v. Barnstead, 136 N.H. 256
(1992). Third, a Class V road that attains Class VI status as a result of the lapse of
maintenance will revert to Class V status again if the town maintains it for at least five
consecutive years. The “illegal” maintenance and repair must be “regular” and “on more
than a seasonal basis” so that the road is in “suitable condition for year-round travel.”
See RSA 229:5, VI

Q. What if there are public safety reasons for occasionally repairing or
maintaining Class VI roads?

A. If a municipality wishes to spend money on Class VI road, it should do so under the
emergency lane statute, RSA 231:59-a, which was enacted in 1994. That statute
authorizes municipalities to raise and appropriate money for the maintenance of any
Class VI road (or private road) that is declared an emergency lane by the governing
body. The procedures required for making this declaration include a public hearing and
written findings “that the public need for keeping such lane passable by emergency
vehicles is supported by an identified public welfare or safety interest which surpasses
or differs from any private benefits to landowners abutting such lane.”

Q. What kind of maintenance or repair of Class VI roads is authorized by
the emergency lane statute?

A. RSA 231:59-a, I provides that such repairs may include “removal of brush, repair of
washouts or culverts, or any other work deemed necessary to render such way passable
by firefighting equipment and rescue or other emergency vehicles.” The municipality
can establish a capital reserve or trust fund for this purpose. Maintenance or repair of
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Class VI roads undertaken in accordance with the emergency lane statute does not
create any duty or liability for the municipality. See RSA 231:59-a, IV.

Q. Can gates or fences be put up on Class VI roads?

A. Yes, but RSA 231:21-a, I requires gates or bars maintained by private landowners to
be erected so as not to interfere with public use of the Class VI road. Such gates or bars
must “be capable of being opened and reclosed by highway users.” Municipalities are
authorized to regulate these structures “to assure public use” and they have authority to
have gates or bars removed if they have fallen into disrepair or if they interfere with
public use of the Class VI road.

Q. What does the term ‘gates and bars’ mean?

A. Prior to 1903, a town could only discontinue a highway completely, meaning it was
no longer a public way. Only after the state legislature enacted Laws of 1903, Chapter
14:1 could a town discontinue an “open” highway and subject it to gates and bars. The
term “gates and bars” is not expressly defined by statute. Nevertheless, the term
historically refers to an owner’s right to enclose premises for his or her own benefit—
usually to confine livestock. The owner required public travelers to open and close the
gates or bars as a condition to travel. The term “gates and bars” first became associated
with Class VI highways in 1925, when the legislature enacted Laws of 1925, Chapter 12:1,
which provided that a town had no duty to maintain any highway that had been closed
subject to gates and bars.

Q. Are there other ways in which municipalities may regulate Class VI
roads?

A. RSA 231:21-a, which was enacted in 1999, provides that all Class VI roads—
regardless of how they obtained Class VI status (by layout, discontinuance subject to
gates and bars, or lapse of maintenance of Class V roads)—are deemed subject to gates
and bars. The statute clearly authorizes municipalities to regulate their use under the
provisions of RSA g41:11; RSA 47:17, VII, VIIT and XVIII (highway

ordinances); RSA 236:9 through 11 (excavation and disturbance); RSA

236:13 (driveway access); and RSA 231:191(weight limits).

Class VI Roads and
Maintenance Issues

By Susan Slack, Esq.

Highway repair and maintenance projects are usually well underway at this time of year,
prompting questions about maintenance of Class VI roads. There are lots of
misconceptions about Class VI roads, so here are some reminders.

Q. What is a Class VI road?
A. In the state’s highway classification system, which is defined in RSA 229:5, Class VI
roads are “all other existing public ways,” meaning public ways not otherwise classified
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as Class IV or Class V roads. Class VI roads include those that have been discontinued
subject to gates and bars, as well as those that have “not been maintained and repaired
by the town in suitable condition for travel” for five successive years or more. (See RSA
229:5, VII.) The two important keys to this statutory definition are that Class VI roads
are public ways, and they are roads that the town has no duty to maintain. Note that the
definition of a Class V road is one that the town does have a duty to maintain. (See RSA

229:5, VI.)

Q. Can the town appropriate money to maintain or repair Class VI roads?
A. RSA 231:59 authorizes municipalities to spend money to repair Class IV and V
highways, not Class VI roads. One of the basic tenets of New Hampshire municipal law
is that towns and cities have only that authority granted to them by the state legislature.
Without a specific grant of authority, towns and cities do not have authority to act.

Q. Can private parties maintain or repair Class VI roads?

A. Yes, with permission of the municipality. RSA 236:9 prohibits anyone from
excavating or disturbing the ditches, embankments or traveled surface of any town road,
including a Class VI road, without the written permission of the municipality’s
governing body (board of selectmen or town/city council) or the road agent. RSA
236:10 provides that the municipality may regulate such private road work and may
require a bond for the satisfactory restoration of the road. RSA 236:11 requires anyone
who excavates or disturbs town roads to restore them to the satisfaction of the
authorized local official.

Q. What happens if the municipality maintains or repairs a Class VI road?
A. There are several important reasons to avoid maintenance and repair projects on
Class VI roads. First, municipalities enjoy protection from liability for damage or injury
due to the condition of a Class VI road. RSA 231:93 provides that municipalities have
no duty to maintain or repair Class VI roads. The highway maintenance duty established
in RSA 231:90 through 92-a applies only to Class IV and V highways. A municipality
that undertakes Class VI road maintenance exposes itself to the risk of liability for
damage or injury resulting from that work. Second, performance of maintenance or
repair work could result in municipal estoppel arguments, meaning that in a lawsuit
involving a landowner, a municipality may be barred from arguing that it is not required
to maintain a road due to its Class VI status. See Turco v. Barnstead, 136 N.H. 256
(1992). Third, a Class V road that attains Class VI status as a result of the lapse of
maintenance will revert to Class V status again if the town maintains it for at least five
consecutive years. The “illegal” maintenance and repair must be “regular” and “on more
than a seasonal basis” so that the road is in “suitable condition for year-round travel.”
See RSA 229:5, VI.

Q. What if there are public safety reasons for occasionally repairing or
maintaining Class VI roads?

A. If a municipality wishes to spend money on Class VI road, it should do so under the
emergency lane statute, RSA 231:59-a, which was enacted in 1994. That statute
authorizes municipalities to raise and appropriate money for the maintenance of any
Class VI road (or private road) that is declared an emergency lane by the governing
body. The procedures required for making this declaration include a public hearing and
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written findings “that the public need for keeping such lane passable by emergency
vehicles is supported by an identified public welfare or safety interest which surpasses
or differs from any private benefits to landowners abutting such lane.”

Q. What kind of maintenance or repair of Class VI roads is authorized by
the emergency lane statute?

A. RSA 231:59-a, I provides that such repairs may include “removal of brush, repair of
washouts or culverts, or any other work deemed necessary to render such way passable
by firefighting equipment and rescue or other emergency vehicles.” The municipality
can establish a capital reserve or trust fund for this purpose. Maintenance or repair of
Class VI roads undertaken in accordance with the emergency lane statute does not
create any duty or liability for the municipality. See RSA 231:59-a, IV.

Q. Can gates or fences be put up on Class VI roads?

A. Yes, but RSA 231:21-a, I requires gates or bars maintained by private landowners to
be erected so as not to interfere with public use of the Class VI road. Such gates or bars
must “be capable of being opened and reclosed by highway users.” Municipalities are
authorized to regulate these structures “to assure public use” and they have authority to
have gates or bars removed if they have fallen into disrepair or if they interfere with
public use of the Class VI road.

Q. What does the term ‘gates and bars’ mean?

A. Prior to 1903, a town could only discontinue a highway completely, meaning it was
no longer a public way. Only after the state legislature enacted Laws of 1903, Chapter
14:1 could a town discontinue an “open” highway and subject it to gates and bars. The
term “gates and bars” is not expressly defined by statute. Nevertheless, the term
historically refers to an owner’s right to enclose premises for his or her own benefit—
usually to confine livestock. The owner required public travelers to open and close the
gates or bars as a condition to travel. The term “gates and bars” first became associated
with Class VI highways in 1925, when the legislature enacted Laws of 1925, Chapter 12:1,
which provided that a town had no duty to maintain any highway that had been closed
subject to gates and bars.

Q. Are there other ways in which municipalities may regulate Class VI
roads?

A. RSA 231:21-a, which was enacted in 1999, provides that all Class VI roads—
regardless of how they obtained Class VI status (by layout, discontinuance subject to
gates and bars, or lapse of maintenance of Class V roads)—are deemed subject to gates
and bars. The statute clearly authorizes municipalities to regulate their use under the
provisions of RSA 41:11; RSA 47:17, VII, VIII and XVIII (highway

ordinances); RSA 236:9 through 11 (excavation and disturbance); RSA

236:13 (driveway access); and RSA 231:191(weight limits).



http://www.gencourt.state.nh.us/rsa/html/XX/231/231-59-a.htm
http://www.gencourt.state.nh.us/rsa/html/XX/231/231-59-a.htm
http://www.gencourt.state.nh.us/rsa/html/XX/231/231-21-a.htm
http://www.gencourt.state.nh.us/rsa/html/XX/231/231-21-a.htm
http://www.gencourt.state.nh.us/rsa/html/III/41/41-11.htm
http://www.gencourt.state.nh.us/rsa/html/III/47/47-17.htm
http://www.gencourt.state.nh.us/rsa/html/indexes/236.html
http://www.gencourt.state.nh.us/rsa/html/XX/236/236-13.htm
http://www.gencourt.state.nh.us/rsa/html/XX/236/236-13.htm
http://www.gencourt.state.nh.us/rsa/html/XX/231/231-191.htm

Class VI Roads and
Maintenance Issues

By Susan Slack, Esq.

Highway repair and maintenance projects are usually well underway at this time of year,
prompting questions about maintenance of Class VI roads. There are lots of
misconceptions about Class VI roads, so here are some reminders.

Q. What is a Class VI road?

A. In the state’s highway classification system, which is defined in RSA 229:5, Class VI
roads are “all other existing public ways,” meaning public ways not otherwise classified
as Class IV or Class V roads. Class VI roads include those that have been discontinued
subject to gates and bars, as well as those that have “not been maintained and repaired
by the town in suitable condition for travel” for five successive years or more. (See RSA
229:5, VII.) The two important keys to this statutory definition are that Class VI roads
are public ways, and they are roads that the town has no duty to maintain. Note that the
definition of a Class V road is one that the town does have a duty to maintain. (See RSA

229:5, VI.)

Q. Can the town appropriate money to maintain or repair Class VI roads?
A. RSA 231:59 authorizes municipalities to spend money to repair Class IV and V
highways, not Class VI roads. One of the basic tenets of New Hampshire municipal law
is that towns and cities have only that authority granted to them by the state legislature.
Without a specific grant of authority, towns and cities do not have authority to act.

Q. Can private parties maintain or repair Class VI roads?

A. Yes, with permission of the municipality. RSA 236:9 prohibits anyone from
excavating or disturbing the ditches, embankments or traveled surface of any town road,
including a Class VI road, without the written permission of the municipality’s
governing body (board of selectmen or town/city council) or the road agent. RSA
236:10 provides that the municipality may regulate such private road work and may
require a bond for the satisfactory restoration of the road. RSA 236:11 requires anyone
who excavates or disturbs town roads to restore them to the satisfaction of the
authorized local official.

Q. What happens if the municipality maintains or repairs a Class VI road?
A. There are several important reasons to avoid maintenance and repair projects on
Class VI roads. First, municipalities enjoy protection from liability for damage or injury
due to the condition of a Class VI road. RSA 231:93 provides that municipalities have
no duty to maintain or repair Class VI roads. The highway maintenance duty established
in RSA 231:90 through 92-a applies only to Class IV and V highways. A municipality
that undertakes Class VI road maintenance exposes itself to the risk of liability for
damage or injury resulting from that work. Second, performance of maintenance or
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repair work could result in municipal estoppel arguments, meaning that in a lawsuit
involving a landowner, a municipality may be barred from arguing that it is not required
to maintain a road due to its Class VI status. See Turco v. Barnstead, 136 N.H. 256
(1992). Third, a Class V road that attains Class VI status as a result of the lapse of
maintenance will revert to Class V status again if the town maintains it for at least five
consecutive years. The “illegal” maintenance and repair must be “regular” and “on more
than a seasonal basis” so that the road is in “suitable condition for year-round travel.”
See RSA 229:5, VI.

Q. What if there are public safety reasons for occasionally repairing or
maintaining Class VI roads?

A. If a municipality wishes to spend money on Class VI road, it should do so under the
emergency lane statute, RSA 231:59-a, which was enacted in 1994. That statute
authorizes municipalities to raise and appropriate money for the maintenance of any
Class VI road (or private road) that is declared an emergency lane by the governing
body. The procedures required for making this declaration include a public hearing and
written findings “that the public need for keeping such lane passable by emergency
vehicles is supported by an identified public welfare or safety interest which surpasses
or differs from any private benefits to landowners abutting such lane.”

Q. What kind of maintenance or repair of Class VI roads is authorized by
the emergency lane statute?

A. RSA 231:59-a, I provides that such repairs may include “removal of brush, repair of
washouts or culverts, or any other work deemed necessary to render such way passable
by firefighting equipment and rescue or other emergency vehicles.” The municipality
can establish a capital reserve or trust fund for this purpose. Maintenance or repair of
Class VI roads undertaken in accordance with the emergency lane statute does not
create any duty or liability for the municipality. See RSA 231:59-a, IV.

Q. Can gates or fences be put up on Class VI roads?

A. Yes, but RSA 231:21-a, I requires gates or bars maintained by private landowners to
be erected so as not to interfere with public use of the Class VI road. Such gates or bars
must “be capable of being opened and reclosed by highway users.” Municipalities are
authorized to regulate these structures “to assure public use” and they have authority to
have gates or bars removed if they have fallen into disrepair or if they interfere with
public use of the Class VI road.

Q. What does the term ‘gates and bars’ mean?

A. Prior to 1903, a town could only discontinue a highway completely, meaning it was
no longer a public way. Only after the state legislature enacted Laws of 1903, Chapter
14:1 could a town discontinue an “open” highway and subject it to gates and bars. The
term “gates and bars” is not expressly defined by statute. Nevertheless, the term
historically refers to an owner’s right to enclose premises for his or her own benefit—
usually to confine livestock. The owner required public travelers to open and close the
gates or bars as a condition to travel. The term “gates and bars” first became associated
with Class VI highways in 1925, when the legislature enacted Laws of 1925, Chapter 12:1,
which provided that a town had no duty to maintain any highway that had been closed
subject to gates and bars.
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Q. Are there other ways in which municipalities may regulate Class VI
roads?

A. RSA 231:21-a, which was enacted in 1999, provides that all Class VI roads—
regardless of how they obtained Class VI status (by layout, discontinuance subject to
gates and bars, or lapse of maintenance of Class V roads)—are deemed subject to gates
and bars. The statute clearly authorizes municipalities to regulate their use under the
provisions of RSA 41:11; RSA 47:17, VII, VIII and XVIII (highway

ordinances); RSA 236:9 through 11 (excavation and disturbance); RSA

236:13 (driveway access); and RSA 231:191(weight limits).
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Town of Newmarket

Office of the Planning Board
Town Hall

186 Main Street

Newmarket, NH 03857

MEMORANDUM
DATE: February 8, 2021
TO: Diane Hardy, Town Planner
FROM: Newmarket Planning Board
RE: Application of John Tyson to build a single family home on a Class VI

at 75 Neal Mill Road in Newmarket, NH

Introduction

The Town Council has received a request from John Tyson who wishes to build a single
family home at 75 Neal Mill Road and has proposed to build a 14 foot wide gravel
driveway over a portion (1150 linear feet) of Neal Mill Road, which is a Class VI road.
According to the Town’s assessment records the property consists of 48 acres of land.
The applicant hopes to build a four bedroom, three car garage at this location with private
septic system and well and underground electrical utilities to be extended from the Class
V Paved portion of Neal Mill Road.

Background

Class VI roads are public ways for which the local municipality has no duty for
maintenance, nor liability for accidents (RSA 231:50). Class VI roads are full public
highways in all other respects. Class VI roads include those that have been discontinued
subject to gates and bars, as well as those that have not been maintained and repaired by
the Town in a suitable condition for travel for five successive years or more.

RSA 674:41, permits building, and issuance of building permits, on a Class VI road
where: the Town Council, after comment by the Planning Board, has voted to allow such
building on the entire road or portion thereof; the municipality doesn’t assume
responsibility for maintaining the road or liability for damages resulting from its use; and
prior to the issuance of a building permit, the applicant shall produce evidence that notice
of the limits of municipal responsibility and liability has been recorded at the Registry.

The decision whether to allow building on a Class VI road is a major policy decision for
the Town. New development raises questions of road quality and maintenance,
emergency services access, general liability, and in some cases, a change in the character
of an area. The Town of Newmarket does not have a policy regarding building on Class
VI roads. Reference materials are available through the NH Municipal Association, NH
Local Technical Assistance Program (LTAP) at UNH, and regulations of several towns,
which have adopted policies regarding issuing building permits on Class VI roads. The
procedures for the approval of building on Class VI roads are contained within RSA



674:41. Attached is copy of the statute and a \ fact sheet about building on Class VI
roads.

Tyson Application

The lot in question is considered an existing non-conforming lot of record as it does not
have approved frontage on a Class V road. The applicant is not proposing to subdivide
the property. The request is to build a single family house. To gain access to the property,
the applicant proposes to improve a portion of Neal Mill Road and to extend underground
utilities to the site. There is no proposed commercial use of the property, nor is it
allowed in the Town’s R-1 zoning district. The application before the Town is for the
Town Council to vote, after review and comment by the Planning Board, to authorize the
issuance of a building permit for the erection of a single family home on said Class VI
highway, pursuant to RSA 674:41.

Staff Recommendations

1. Given there are a number of abutters, stakeholders, conservation groups and members
of the public who have expressed an interest in the outcome of this application, it is
recommended that a public hearing be scheduled on this application at the next Planning
Board meeting.

2. That this be forwarded to the Technical Review Committee (TRC) for input,
including review, comment and recommendations from the Town’s consulting
engineering, the cost of which be borne by the applicant, prior to the Planning Board
issuing their review comments on this application to the Town Council, subject to Section
5.02 of the Town’s subdivision regulations.
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