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NEWMARKET PLANNING BOARD
TUESDAY, FEBRUARY 9, 2021

MEMBERS OF THE PUBLIC MAY ATTEND THE MEETING IN PERSON AT
THE TOWN HALL AUDITORIUM OR ATTEND REMOTELY USING ZOOM. IF
ATTENDING IN PERSON, PLEASE WEAR A MASK AND MAINTAIN SOCIAL
DISTANCE. IF ATTENDING BY TELEPHONE, THE BOARD WILL BE USING

ZOOM. INFORMATION TO JOIN THE MEETING: USE THIS WEBSITE:
TTPS://ZOOM.US/J/9552718105 CALL THIS NUMBER: 1-646-558-8656 MEETING

ID CODE 955 271 8105 ANY PROBLEMS CALL 603-659-3617 EXT 1321
7:00 PM

AGENDA

1. Pledge of Allegiance

2. Public Comments

3. Review and Approval of Minutes

a. Review and Approval of Minutes of the January 26, 2021 Planning Board minutes

4. Regular Business

a. Request for review and comment by Planning Board on the issuance of a building
permit and driveway access for a single family home on Neal Mill Road, a Class VI
Road, pursuant to RSA 674:41. Request from Mr. John Tyson who has a purchase and
sales agreement for 75 Neal Mill Road, Newmarket, NH 03857 at Tax Map R7, Lot 1.

5. New/Old Business

6. Chairman's Report

7. Committee Reports

8. Planner's Report

a. Town Planner's Report - Neal Mill Road

9. Adjourn
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DRAFT 8 
NEWMARKET PLANNING BOARD MEETING 9 

 10 
JANUARY 26, 2020 11 

 12 
MINUTES 13 

 14 
Present: Val Shelton (Vice Chairman), Diane Hardy (Town Planner), Sarah Finch, Michal 15 

Zahorik (Alternate), Ted Seely (Alternate), Jane Ford, Jamie Bruton, Scott 16 
Blackstone (Town Council ex officio); Toni Weinstein (Town Council ex officio 17 
Alternate) 18 

 19 
Absent: Eric Botterman (Chairman), Bill Doucet were excused.  20 
 21 
Roll Call: Val Shelton-present/alone, Scott Blackstone-present/alone, Jamie Bruton-22 

present/alone, Jane Ford present/alone, Michal Zahorik-present/alone, Sarah 23 
Finch-present/alone, Ted Seely-present/alone.  24 

 25 
 Following the reading of the Governor’s Proclamation regarding Emergency 26 

Order #12, the Chair appointed Michal Zahorik and Ted Seely to sit in as 27 
Alternates for Eric Botterman and Bill Doucet.  28 

 29 
1. Pledge of Allegiance 30 
 31 
2. Public Comments 32 
 33 
 None. Public Comments closed at 7:08 pm. 34 
 35 
3. Review and Approval of Minutes 36 
 37 
 a. 12/08/20 38 
 39 
 Action 40 

Motion: Scott Blackstone made a motion to approve the meeting minutes 41 
of 12/08/20 42 

  Second: Jane Ford 43 
 Vote:  Jane Ford, Jamie Bruton, Sarah Finch, Michal Zahorik, Ted Seely,  44 
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Scott Blackstone, Val Shelton in favor (after roll call vote.) 45 
 46 
 b. 12/22/20 47 
 48 
 Action 49 
  Motion: Scott Blackstone made a motion to approve the meeting minutes  50 

of 12/22/20 51 
  Second: Jane Ford 52 
  Vote:  Jane Ford, Michal Zahorik, Ted Seely, Scott Blackstone, Val  53 

Shelton in favor; Sarah Finch and Jamie Bruton abstained. 54 
 55 
4. Regular Business 56 
 57 

a.  Rob MacInnis of Seacoast Pool Plastering, LLC – Public Hearing on application for 58 
Design Review of Site Plan for property located at 446 and 450 Wadleigh Falls Road in 59 
Newmarket, NH, Tax Map R6, Lot 50-7 and 50-8, B3 Zone. The proposal is to construct 60 
a 6,000 square foot office/warehousing building and designate an 80,000 square 61 
footgravel area for equipment storage. 62 

 63 
 John Lorden of Tighe & Bond said he was representing Rob MacInnis and presented  his 64 
plan to combine 2 lots into a single 8.4-acre lot at 446 and 450 Wadleigh Falls Road in B3 Zoning 65 
District and the Aquifer Protection Overlay District. He proposes to provide a 6,000 square foot 66 
building with 1,000 square feet of office space and 5,000 square feet of warehouse with property 67 
access off Wadleigh Falls Road. Proposal is to extend the existing pavement area into the site and 68 
provide 14 parking spaces; the full buildout of the plan is approximately 80,000 square feet of 69 
gravel parking for equipment storage.  70 
 71 
 A pocket of wetlands exists near the driveway under which a drainage channel flows down 72 
in 2 places to larger wetlands, no direct wetland disturbances are proposed, some minimal buffer 73 
disturbance for extended driveway. Part of the building is in the Aquifer Protection District, but 74 
gravel storage area and septic system are outside of it. Drainage will be on the low end of the site 75 
and will have treatment detention and controlled release of runoff. Full buildout of project 76 
requires AOT Permit from NH DES. The utilities include an electric pole near building, propane 77 
tanks likely for heat, water from drilled well, septic for offices and bathrooms. Lighting for the 78 
storage area will be LED dark sky compliant with wall packs on the building. 79 
  80 
 John Lorden said the business will be a low-traffic generator, and in addition, to the NH 81 
DOT driveway permit they will need septic system approval from NH DES, and an  AOT Permit 82 
from NH DES, plan approval, and a special use permit from the Planning Board for any disturbance 83 
in wetlands buffer. 84 
 85 
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 Rob MacInnis said Seacoast Pool Plastering, LLC does the finish plaster of the swimming 86 
pool after construction before the water is poured in. The proposed building has a small office 87 
space and warehouse for supplies, and equipment storage business is a key part of the project, 88 
with the land being cleared as demand requires. Closure on the purchase was completed in 89 
December. 90 
 91 
 Val Shelton opened the public hearing to public comment. 92 
 93 
 No comments 94 
 95 
 Val Shelton closed the public hearing to public comment at 7:21 pm. 96 
 97 
 Michal Zahorik asked to see a more zoomed-out view of the location for better 98 
visualization. Val Shelton said the concept plan shows a 10’-30’ differentiation in grade and asked 99 
about excavation. John Lorden said the base file does have some existing grades in the 100 
background and part of the slope will come out and slope down into the parking area. Rob 101 
MacInnis said other than the area in the upper right the lot is relatively flat. 102 
 103 
 Val Shelton asked if supplies stored in the warehouse met possible restrictions of the 104 
Aquifer Protection Zone. Rob MacInnis said there are no chemicals only bags of cement and a lot 105 
of hand tools. Diane Hardy asked where the Wetlands buffer impact would be on the plan and 106 
John Lorden said just the driveway into the site. Diane Hardy said a Special Use Permit would be 107 
required for that and the Board would need documentation for that.  108 
 109 
 Diane Hardy asked if mixing of materials would be done on the site and said they usually 110 
ask for a materials list required under the stormwater regulations.  Rob MacInnis said all of that 111 
activity occurs at the location of the pool. Diane Hardy said they typically work with the applicant 112 
to define substantial development and what triggers protection with any zoning changes going 113 
forward and work to identify infrastructure improvements. This area has worked well for this 114 
type of development because of a buffer requirements to maintain a 75-foot setback off 115 
Wadleigh Falls Road and hoped they would consider maintaining the vegetation there for 116 
screening.  117 
 118 

Val Shelton re-opened the public hearing. 119 
 120 
 Taylor Brinser, an abutter to the property, asked if the signage on the plans was along the 121 
road. John Lorden said the location had not yet been determined. Val Shelton explained that this 122 
hearing is for a Design Review and when they come in with a full site plan application all the 123 
abutters will be re-notified, and detailed plans will be available.  124 
 125 

Taylor Brinser said it is extremely important that the site be maintained for their safety 126 
and the safety of their neighbors. John Lorden said when they worked with NH DOT, they 127 
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required us to show sight lines for safer turning to and from the site. And, they were required to 128 
periodically prune the trees so as to not obstruct the sight distance.  129 
 130 

Val Shelton re-closed the public hearing at 7:32 pm. 131 
   132 
 Rob MacInnis asked for a sense of the process from here. Val Shelton said they will work 133 
with Diane on the completeness of the application and when complete she will make a 134 
recommendation to the Planning Board to accept it, with application submission and acceptance 135 
and the public meeting at the same meeting. From there the Planning Board will determine if 136 
they want a technical review committee established and the Town Engineer will review the plans 137 
and make comments. She said timing depends on what is submitted in the application and its 138 
consistency with regulations; any waivers should be addressed early on. 139 
 140 
 Michal Zahorik asked if anyone opposed his moving his equipment onto the site now and 141 
asked for special permission. Val Shelton said that is a question for Diane and the Code 142 
Enforcement Officer and not the Planning Board. 143 
 144 
 Diane Hardy said it would be helpful to have a visual of the phasing plan as part of the 145 
application and said they should be prepared to present something to the TRC. Val Shelton said 146 
a lot of what they will be looking at will be stormwater management and stabilization, and Diane 147 
Hardy said there are thresholds for best management practices and the entire site is governed 148 
by stormwater regulations. She said for other industrial sites in that area they have required 149 
some sort of containment area for any runoff with potential contaminants to protect the aquifer. 150 
 151 
5. New/Old Business 152 
 153 
 Diane Hardy said she forwarded a letter to the Town Council following up on Planning 154 
Board’s recommendations for the rescinding of Water and Sewer Impact Fees and replacing them 155 
with System Development Charges. 156 
 157 
6. Chairman’s Report  158 
 159 
7. Committee Reports 160 
 161 
8. Planner's Report 162 
 163 
9. Adjourn 164 
 165 
 Action 166 
  Motion:  Scott Blackstone made a motion to adjourn at 7:43 pm. 167 
  Second: Jane Ford 168 
  Vote:  All in favor (Roll call vote was taken) 169 
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REVIEWED AND APPROVED
IN ACCORDANCE WITH THE

REQUIREMENTS OF THE
NH DEPT OF ENVIRONMENTAL SERVICES

WATER DIVISION

Date: 1/28/2021

#eCA2021012814



REVIEWED AND APPROVED
IN ACCORDANCE WITH THE

REQUIREMENTS OF THE
NH DEPT OF ENVIRONMENTAL SERVICES

WATER DIVISION

Date: 1/28/2021

#eCA2021012814



Letter of Authorization 

I, Christopher Gaziano, owner of the property located at 75 Neal Mill Road, Newmarket, NH, 
known as Tax Map R7, Lot 1, do hereby authorize CSA Environmental Consultants, LLC, 36 
Stage Road, Nottingham, NH to act on my agent concerning access along the class VI road and 
meeting with the Planning Board and Town Council.  

I hereby appoint Christopher Albert, as my agent to act on my behalf in the review process, to 
include any required signatures. 

______________________      __________  
Christopher Gaziano Date 

dotloop verified
01/28/21 11:51 AM
PET
YIRS-X9E8-KSQ5-0FWF

Christopher Joseph Gaziano

dotloop signature verification: dtlp.us/pV3c-D7Vg-PW3Y















AGREEMENT AND RELEASE REGARDING BUILDING PERMIT FOR 

CLASS VI HIGHWAY 

 

NOW COMES John Tyson and Susan Spinelli thereinafter referred to as Owners of 10 Hilliard 

Drive, Town of Hampton, 

State of New Hampshire and the Town of Newmarket (hereinafter referred to as “TOWN”), a municipal corporation 

existing under the laws of the State of New Hampshire, and agree as follows: 

WHEREAS the Owners are the owners of certain real property on 75 Near Mill Road as stated in Deed recorded at 

Book _____, Page____________ at the ________________ County Registry of Deeds; 

WHEREAS the relevant portion of said Near Mill Road upon which the Owner 's real property fronts is a Class VI 

Highway as classified by New Hampshire Revised Statutes Annotated 229:5; 

WHEREAS the TOWN has agreed to issue a building permit for the construction of a single family residence on said 

real property upon the filing of the within notice pursuant to New Hampshire Revised Statutes Annotated 674:41; 

NOW THEREFORE the TOWN and the Owners on behalf of himself, his heirs, legal representatives, successors and 

assigns, covenant and agree as follows; 

 

1.                The TOWN shall allow the Owners to construct a residence pursuant to a building permit issued by the 

TOWN on the Owners property on Near Mill Road; 

2.                The TOWN neither assumes responsibility for maintenance, including snow plowing, nor liability for any 

damages resulting from the use of Near Mill Road; 

3.                The Owners shall be responsible for maintaining access to the subject property and does hereby forever 

release and discharge the TOWN, it’s officers, agents and employees from the obligation of maintaining Near 

Mill Road and from any claim of any nature, whether in tort or otherwise,  which the Owners might have 

against the TOWN for any loss or damage, including those incurred through failure to provide a municipal 

services, including police, fire, and ambulance services, arising out of the condition of the roadway from the 

point wherein the Road is a class VI highway; 

4.                That the Owners assume responsibility for transporting any children to the nearest regular school bus stop; 

5.                That the Owners assume responsibility for maintenance and repair of Near Mill Road, and agrees that at his 

expense or at the expense of himself and other owners of property similarly located on Near Mill Road, to 

clear and maintain the said Near Mill Road to a width of not less than twenty (20) feet, and to repair and 

maintain the traveled portion of Near Mill Road in a good and passable condition. 
  
_________________________________________________________ 
[Signatures of Applicants & witnesses] 
  
TOWN OF NEWMARKET, NEW HAMPSHIRE 

By Its Selectmen, Duly Authorized 

_______________________________________________________________ 

[Signatures of Selectmen & witnesses] 
 

NOTE: The following language from RSA 674:41 is what requires the homeowner to 
file the above agreement at the Registry of Deeds: 

          “(2) The municipality neither assumes responsibility for maintenance of said class VI 

highway nor liability for any damages resulting from the use thereof; and  

          (3) Prior to the issuance of a building permit, the applicant shall produce evidence 

that notice of the limits of municipal responsibility and liability has been recorded in the 

county registry of deeds;” 
 
 



Section 674:41 

    674:41 Erection of Buildings on Streets; Appeals. – 

I. From and after the time when a planning board shall expressly have been granted the authority 

to approve or disapprove plats by a municipality, as described in RSA 674:35, no building shall 

be erected on any lot within any part of the municipality nor shall a building permit be issued for 

the erection of a building unless the street giving access to the lot upon which such building is 

proposed to be placed: 

(a) Shall have been accepted or opened as, or shall otherwise have received the legal status of, a 

class V or better highway prior to that time; or 

(b) Corresponds in its location and lines with: 

(1) A street shown on the official map; or 

(2) A street on a subdivision plat approved by the planning board; or 

(3) A street on a street plat made by and adopted by the planning board; or 

(4) A street located and accepted by the local legislative body of the municipality, after 

submission to the planning board, and, in case of the planning board's disapproval, by the 

favorable vote required in RSA 674:40; or 

(c) Is a class VI highway, provided that: 

(1) The local governing body after review and comment by the planning board has voted to 

authorize the issuance of building permits for the erection of buildings on said class VI highway 

or a portion thereof; and 

(2) The municipality neither assumes responsibility for maintenance of said class VI highway 

nor liability for any damages resulting from the use thereof; and 

(3) Prior to the issuance of a building permit, the applicant shall produce evidence that notice of 

the limits of municipal responsibility and liability has been recorded in the county registry of 

deeds; or 

(d) Is a private road, provided that: 

(1) The local governing body, after review and comment by the planning board, has voted to 

authorize the issuance of building permits for the erection of buildings on said private road or 

portion thereof; and 

(2) The municipality neither assumes responsibility for maintenance of said private roads nor 

liability for any damages resulting from the use thereof; and 

(3) Prior to the issuance of a building permit, the applicant shall produce evidence that notice of 

the limits of municipal responsibility and liability has been recorded in the county registry of 

deeds for the lot for which the building permit is sought; or 

(e) Is an existing street constructed prior to the effective date of this subparagraph and is shown 

on a subdivision plat that was approved by the local governing body or zoning board of 

adjustment before the municipality authorized the planning board to approve or disapprove 

subdivision plats in accordance with RSA 674:35, if one or more buildings have been erected on 

other lots on the same street. 

II. Whenever the enforcement of the provisions of this section would entail practical difficulty or 

unnecessary hardship, and when the circumstances of the case do not require the building, 

structure or part thereof to be related to existing or proposed streets, the applicant for such permit 

may appeal from the decision of the administrative officer having charge of the issuance of 

permits to the zoning board of adjustment in any municipality which has adopted zoning 

regulations in accordance with RSA 674, or, in municipalities in which no board of adjustment 



exists, to the local legislative body, or to a board of appeals, whichever is appropriate, in 

accordance with RSA 674:14 and 674:15, including the requirement for a public hearing. In a 

municipality which does not require building permits, direct application may be made to the 

zoning board of adjustment, or the local legislative body, or the board of appeals for permission 

to erect the building. In passing on such appeal or application, the board of adjustment, local 

legislative body, or board of appeals may make any reasonable exception and shall have the 

power to authorize or issue a permit, subject to such conditions as it may impose, if the issuance 

of the permit or erection of the building would not tend to distort the official map or increase the 

difficulty of carrying out the master plan upon which it is based, and if erection of the building or 

issuance of the permit will not cause hardship to future purchasers or undue financial impact on 

the municipality. Any such decision made in this connection by a board of adjustment, local 

legislative body, or by a board of appeals pursuant to this section and RSA 674:14 and 674:15 

shall be in writing, together with the reasons for the decision, and shall be subject to review in 

the manner described in RSA 677. 

II-a. Municipalities may except any lot, including island lots for islands served exclusively by 

boats, from the requirements of paragraphs I and II by an affirmative vote of the local legislative 

body pursuant to RSA 675, first submitted to the planning board for its approval and: 

(a) If approved by the board, approved by a majority of those present and voting at a regular or 

special meeting of the local legislative body; or 

(b) If disapproved by the planning board, approved by not less than 2/3 of those present and 

voting at a regular or special meeting of the local legislative body. 

III. This section shall supersede any less stringent local ordinance, code or regulation, and no 

existing lot or tract of land shall be exempted from the provisions of this section except in 

accordance with the procedures expressly set forth in this section. For purposes of paragraph I, 

"the street giving access to the lot" means a street or way abutting the lot and upon which the lot 

has frontage. It does not include a street from which the sole access to the lot is via a private 

easement or right-of-way, unless such easement or right-of-way also meets the criteria set forth 

in subparagraphs I(a), (b), (c), (d), or (e). 

IV. In addition to the requirements for the erection of buildings in paragraph I and 

notwithstanding the exceptions provided in paragraph II, the planning board for a county in 

which there are located unincorporated towns or unorganized places shall require every building 

which is erected on leased land located within an unincorporated town or unorganized place to 

have a building permit. A building permit shall be required under this paragraph regardless of the 

proximity of the building to any street or highway. The county shall, by resolution, authorize the 

planning board to issue building permits under this paragraph. 

Source. 1983, 447:1. 1988, 131:2, 3. 1989, 266:20. 1995, 291:10. 1998, 344:6. 2002, 270:1, 5. 

2004, 154:1, 2. 2005, 226:1, 2, eff. Sept. 3, 2005. 

 



Class VI Roads and 
Maintenance Issues 

By Susan Slack, Esq. 
Highway repair and maintenance projects are usually well underway at this time of year, 
prompting questions about maintenance of Class VI roads. There are lots of 
misconceptions about Class VI roads, so here are some reminders. 

Q. What is a Class VI road? 
A. In the state’s highway classification system, which is defined in RSA 229:5, Class VI 
roads are “all other existing public ways,” meaning public ways not otherwise classified 
as Class IV or Class V roads. Class VI roads include those that have been discontinued 
subject to gates and bars, as well as those that have “not been maintained and repaired 
by the town in suitable condition for travel” for five successive years or more. (See RSA 
229:5, VII.) The two important keys to this statutory definition are that Class VI roads 
are public ways, and they are roads that the town has no duty to maintain. Note that the 
definition of a Class V road is one that the town does have a duty to maintain. (See RSA 
229:5, VI.) 

Q. Can the town appropriate money to maintain or repair Class VI roads? 
A. RSA 231:59 authorizes municipalities to spend money to repair Class IV and V 
highways, not Class VI roads. One of the basic tenets of New Hampshire municipal law 
is that towns and cities have only that authority granted to them by the state legislature. 
Without a specific grant of authority, towns and cities do not have authority to act. 

Q. Can private parties maintain or repair Class VI roads? 
A. Yes, with permission of the municipality. RSA 236:9 prohibits anyone from 
excavating or disturbing the ditches, embankments or traveled surface of any town road, 
including a Class VI road, without the written permission of the municipality’s 
governing body (board of selectmen or town/city council) or the road agent. RSA 
236:10 provides that the municipality may regulate such private road work and may 
require a bond for the satisfactory restoration of the road. RSA 236:11 requires anyone 
who excavates or disturbs town roads to restore them to the satisfaction of the 
authorized local official. 

Q. What happens if the municipality maintains or repairs a Class VI road? 
A. There are several important reasons to avoid maintenance and repair projects on 
Class VI roads. First, municipalities enjoy protection from liability for damage or injury 
due to the condition of a Class VI road. RSA 231:93 provides that municipalities have 
no duty to maintain or repair Class VI roads. The highway maintenance duty established 
in RSA 231:90 through 92-a applies only to Class IV and V highways. A municipality 
that undertakes Class VI road maintenance exposes itself to the risk of liability for 
damage or injury resulting from that work. Second, performance of maintenance or 

http://www.gencourt.state.nh.us/rsa/html/XX/229/229-5.htm
http://www.gencourt.state.nh.us/rsa/html/XX/229/229-5.htm
http://www.gencourt.state.nh.us/rsa/html/XX/229/229-5.htm
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repair work could result in municipal estoppel arguments, meaning that in a lawsuit 
involving a landowner, a municipality may be barred from arguing that it is not required 
to maintain a road due to its Class VI status. See Turco v. Barnstead, 136 N.H. 256 
(1992). Third, a Class V road that attains Class VI status as a result of the lapse of 
maintenance will revert to Class V status again if the town maintains it for at least five 
consecutive years. The “illegal” maintenance and repair must be “regular” and “on more 
than a seasonal basis” so that the road is in “suitable condition for year-round travel.” 
See RSA 229:5, VI. 

Q. What if there are public safety reasons for occasionally repairing or 
maintaining Class VI roads? 
A. If a municipality wishes to spend money on Class VI road, it should do so under the 
emergency lane statute, RSA 231:59-a, which was enacted in 1994. That statute 
authorizes municipalities to raise and appropriate money for the maintenance of any 
Class VI road (or private road) that is declared an emergency lane by the governing 
body. The procedures required for making this declaration include a public hearing and 
written findings “that the public need for keeping such lane passable by emergency 
vehicles is supported by an identified public welfare or safety interest which surpasses 
or differs from any private benefits to landowners abutting such lane.” 

Q. What kind of maintenance or repair of Class VI roads is authorized by 
the emergency lane statute? 
A. RSA 231:59-a, I provides that such repairs may include “removal of brush, repair of 
washouts or culverts, or any other work deemed necessary to render such way passable 
by firefighting equipment and rescue or other emergency vehicles.” The municipality 
can establish a capital reserve or trust fund for this purpose. Maintenance or repair of 
Class VI roads undertaken in accordance with the emergency lane statute does not 
create any duty or liability for the municipality. See RSA 231:59-a, IV. 

Q. Can gates or fences be put up on Class VI roads? 
A. Yes, but RSA 231:21-a, I requires gates or bars maintained by private landowners to 
be erected so as not to interfere with public use of the Class VI road. Such gates or bars 
must “be capable of being opened and reclosed by highway users.” Municipalities are 
authorized to regulate these structures “to assure public use” and they have authority to 
have gates or bars removed if they have fallen into disrepair or if they interfere with 
public use of the Class VI road. 

Q. What does the term ‘gates and bars’ mean? 
A. Prior to 1903, a town could only discontinue a highway completely, meaning it was 
no longer a public way. Only after the state legislature enacted Laws of 1903, Chapter 
14:1 could a town discontinue an “open” highway and subject it to gates and bars. The 
term “gates and bars” is not expressly defined by statute. Nevertheless, the term 
historically refers to an owner’s right to enclose premises for his or her own benefit—
usually to confine livestock. The owner required public travelers to open and close the 
gates or bars as a condition to travel. The term “gates and bars” first became associated 
with Class VI highways in 1925, when the legislature enacted Laws of 1925, Chapter 12:1, 
which provided that a town had no duty to maintain any highway that had been closed 
subject to gates and bars. 

http://www.gencourt.state.nh.us/rsa/html/XX/229/229-5.htm
http://www.gencourt.state.nh.us/rsa/html/XX/231/231-59-a.htm
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Q. Are there other ways in which municipalities may regulate Class VI 
roads? 
A. RSA 231:21-a, which was enacted in 1999, provides that all Class VI roads—
regardless of how they obtained Class VI status (by layout, discontinuance subject to 
gates and bars, or lapse of maintenance of Class V roads)—are deemed subject to gates 
and bars. The statute clearly authorizes municipalities to regulate their use under the 
provisions of RSA 41:11; RSA 47:17, VII, VIII and XVIII (highway 
ordinances); RSA 236:9 through 11 (excavation and disturbance); RSA 
236:13 (driveway access); and RSA 231:191(weight limits). 

Class VI Roads and 
Maintenance Issues 

By Susan Slack, Esq. 
Highway repair and maintenance projects are usually well underway at this time of year, 
prompting questions about maintenance of Class VI roads. There are lots of 
misconceptions about Class VI roads, so here are some reminders. 

Q. What is a Class VI road? 
A. In the state’s highway classification system, which is defined in RSA 229:5, Class VI 
roads are “all other existing public ways,” meaning public ways not otherwise classified 
as Class IV or Class V roads. Class VI roads include those that have been discontinued 
subject to gates and bars, as well as those that have “not been maintained and repaired 
by the town in suitable condition for travel” for five successive years or more. (See RSA 
229:5, VII.) The two important keys to this statutory definition are that Class VI roads 
are public ways, and they are roads that the town has no duty to maintain. Note that the 
definition of a Class V road is one that the town does have a duty to maintain. (See RSA 
229:5, VI.) 

Q. Can the town appropriate money to maintain or repair Class VI roads? 
A. RSA 231:59 authorizes municipalities to spend money to repair Class IV and V 
highways, not Class VI roads. One of the basic tenets of New Hampshire municipal law 
is that towns and cities have only that authority granted to them by the state legislature. 
Without a specific grant of authority, towns and cities do not have authority to act. 

Q. Can private parties maintain or repair Class VI roads? 
A. Yes, with permission of the municipality. RSA 236:9 prohibits anyone from 
excavating or disturbing the ditches, embankments or traveled surface of any town road, 
including a Class VI road, without the written permission of the municipality’s 
governing body (board of selectmen or town/city council) or the road agent. RSA 
236:10 provides that the municipality may regulate such private road work and may 
require a bond for the satisfactory restoration of the road. RSA 236:11 requires anyone 

http://www.gencourt.state.nh.us/rsa/html/XX/231/231-21-a.htm
http://www.gencourt.state.nh.us/rsa/html/III/41/41-11.htm
http://www.gencourt.state.nh.us/rsa/html/III/47/47-17.htm
http://www.gencourt.state.nh.us/rsa/html/indexes/236.html
http://www.gencourt.state.nh.us/rsa/html/XX/236/236-13.htm
http://www.gencourt.state.nh.us/rsa/html/XX/236/236-13.htm
http://www.gencourt.state.nh.us/rsa/html/XX/231/231-191.htm
http://www.gencourt.state.nh.us/rsa/html/XX/229/229-5.htm
http://www.gencourt.state.nh.us/rsa/html/XX/229/229-5.htm
http://www.gencourt.state.nh.us/rsa/html/XX/229/229-5.htm
http://www.gencourt.state.nh.us/rsa/html/XX/229/229-5.htm
http://www.gencourt.state.nh.us/rsa/html/XX/229/229-5.htm
http://www.gencourt.state.nh.us/rsa/html/XX/231/231-59.htm
http://www.gencourt.state.nh.us/rsa/html/XX/231/231-59.htm
http://www.gencourt.state.nh.us/rsa/html/XX/236/236-10.htm
http://www.gencourt.state.nh.us/rsa/html/XX/236/236-10.htm
http://www.gencourt.state.nh.us/rsa/html/XX/236/236-11.htm


who excavates or disturbs town roads to restore them to the satisfaction of the 
authorized local official. 

Q. What happens if the municipality maintains or repairs a Class VI road? 
A. There are several important reasons to avoid maintenance and repair projects on 
Class VI roads. First, municipalities enjoy protection from liability for damage or injury 
due to the condition of a Class VI road. RSA 231:93 provides that municipalities have 
no duty to maintain or repair Class VI roads. The highway maintenance duty established 
in RSA 231:90 through 92-a applies only to Class IV and V highways. A municipality 
that undertakes Class VI road maintenance exposes itself to the risk of liability for 
damage or injury resulting from that work. Second, performance of maintenance or 
repair work could result in municipal estoppel arguments, meaning that in a lawsuit 
involving a landowner, a municipality may be barred from arguing that it is not required 
to maintain a road due to its Class VI status. See Turco v. Barnstead, 136 N.H. 256 
(1992). Third, a Class V road that attains Class VI status as a result of the lapse of 
maintenance will revert to Class V status again if the town maintains it for at least five 
consecutive years. The “illegal” maintenance and repair must be “regular” and “on more 
than a seasonal basis” so that the road is in “suitable condition for year-round travel.” 
See RSA 229:5, VI. 

Q. What if there are public safety reasons for occasionally repairing or 
maintaining Class VI roads? 
A. If a municipality wishes to spend money on Class VI road, it should do so under the 
emergency lane statute, RSA 231:59-a, which was enacted in 1994. That statute 
authorizes municipalities to raise and appropriate money for the maintenance of any 
Class VI road (or private road) that is declared an emergency lane by the governing 
body. The procedures required for making this declaration include a public hearing and 
written findings “that the public need for keeping such lane passable by emergency 
vehicles is supported by an identified public welfare or safety interest which surpasses 
or differs from any private benefits to landowners abutting such lane.” 

Q. What kind of maintenance or repair of Class VI roads is authorized by 
the emergency lane statute? 
A. RSA 231:59-a, I provides that such repairs may include “removal of brush, repair of 
washouts or culverts, or any other work deemed necessary to render such way passable 
by firefighting equipment and rescue or other emergency vehicles.” The municipality 
can establish a capital reserve or trust fund for this purpose. Maintenance or repair of 
Class VI roads undertaken in accordance with the emergency lane statute does not 
create any duty or liability for the municipality. See RSA 231:59-a, IV. 

Q. Can gates or fences be put up on Class VI roads? 
A. Yes, but RSA 231:21-a, I requires gates or bars maintained by private landowners to 
be erected so as not to interfere with public use of the Class VI road. Such gates or bars 
must “be capable of being opened and reclosed by highway users.” Municipalities are 
authorized to regulate these structures “to assure public use” and they have authority to 
have gates or bars removed if they have fallen into disrepair or if they interfere with 
public use of the Class VI road. 
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Q. What does the term ‘gates and bars’ mean? 
A. Prior to 1903, a town could only discontinue a highway completely, meaning it was 
no longer a public way. Only after the state legislature enacted Laws of 1903, Chapter 
14:1 could a town discontinue an “open” highway and subject it to gates and bars. The 
term “gates and bars” is not expressly defined by statute. Nevertheless, the term 
historically refers to an owner’s right to enclose premises for his or her own benefit—
usually to confine livestock. The owner required public travelers to open and close the 
gates or bars as a condition to travel. The term “gates and bars” first became associated 
with Class VI highways in 1925, when the legislature enacted Laws of 1925, Chapter 12:1, 
which provided that a town had no duty to maintain any highway that had been closed 
subject to gates and bars. 
 
Q. Are there other ways in which municipalities may regulate Class VI 
roads? 
A. RSA 231:21-a, which was enacted in 1999, provides that all Class VI roads—
regardless of how they obtained Class VI status (by layout, discontinuance subject to 
gates and bars, or lapse of maintenance of Class V roads)—are deemed subject to gates 
and bars. The statute clearly authorizes municipalities to regulate their use under the 
provisions of RSA 41:11; RSA 47:17, VII, VIII and XVIII (highway 
ordinances); RSA 236:9 through 11 (excavation and disturbance); RSA 
236:13 (driveway access); and RSA 231:191(weight limits). 

Class VI Roads and 
Maintenance Issues 

By Susan Slack, Esq. 
Highway repair and maintenance projects are usually well underway at this time of year, 
prompting questions about maintenance of Class VI roads. There are lots of 
misconceptions about Class VI roads, so here are some reminders. 

Q. What is a Class VI road? 
A. In the state’s highway classification system, which is defined in RSA 229:5, Class VI 
roads are “all other existing public ways,” meaning public ways not otherwise classified 
as Class IV or Class V roads. Class VI roads include those that have been discontinued 
subject to gates and bars, as well as those that have “not been maintained and repaired 
by the town in suitable condition for travel” for five successive years or more. (See RSA 
229:5, VII.) The two important keys to this statutory definition are that Class VI roads 
are public ways, and they are roads that the town has no duty to maintain. Note that the 
definition of a Class V road is one that the town does have a duty to maintain. (See RSA 
229:5, VI.) 

Q. Can the town appropriate money to maintain or repair Class VI roads? 
A. RSA 231:59 authorizes municipalities to spend money to repair Class IV and V 
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highways, not Class VI roads. One of the basic tenets of New Hampshire municipal law 
is that towns and cities have only that authority granted to them by the state legislature. 
Without a specific grant of authority, towns and cities do not have authority to act. 

Q. Can private parties maintain or repair Class VI roads? 
A. Yes, with permission of the municipality. RSA 236:9 prohibits anyone from 
excavating or disturbing the ditches, embankments or traveled surface of any town road, 
including a Class VI road, without the written permission of the municipality’s 
governing body (board of selectmen or town/city council) or the road agent. RSA 
236:10 provides that the municipality may regulate such private road work and may 
require a bond for the satisfactory restoration of the road. RSA 236:11 requires anyone 
who excavates or disturbs town roads to restore them to the satisfaction of the 
authorized local official. 

Q. What happens if the municipality maintains or repairs a Class VI road? 
A. There are several important reasons to avoid maintenance and repair projects on 
Class VI roads. First, municipalities enjoy protection from liability for damage or injury 
due to the condition of a Class VI road. RSA 231:93 provides that municipalities have 
no duty to maintain or repair Class VI roads. The highway maintenance duty established 
in RSA 231:90 through 92-a applies only to Class IV and V highways. A municipality 
that undertakes Class VI road maintenance exposes itself to the risk of liability for 
damage or injury resulting from that work. Second, performance of maintenance or 
repair work could result in municipal estoppel arguments, meaning that in a lawsuit 
involving a landowner, a municipality may be barred from arguing that it is not required 
to maintain a road due to its Class VI status. See Turco v. Barnstead, 136 N.H. 256 
(1992). Third, a Class V road that attains Class VI status as a result of the lapse of 
maintenance will revert to Class V status again if the town maintains it for at least five 
consecutive years. The “illegal” maintenance and repair must be “regular” and “on more 
than a seasonal basis” so that the road is in “suitable condition for year-round travel.” 
See RSA 229:5, VI. 

Q. What if there are public safety reasons for occasionally repairing or 
maintaining Class VI roads? 
A. If a municipality wishes to spend money on Class VI road, it should do so under the 
emergency lane statute, RSA 231:59-a, which was enacted in 1994. That statute 
authorizes municipalities to raise and appropriate money for the maintenance of any 
Class VI road (or private road) that is declared an emergency lane by the governing 
body. The procedures required for making this declaration include a public hearing and 
written findings “that the public need for keeping such lane passable by emergency 
vehicles is supported by an identified public welfare or safety interest which surpasses 
or differs from any private benefits to landowners abutting such lane.” 

Q. What kind of maintenance or repair of Class VI roads is authorized by 
the emergency lane statute? 
A. RSA 231:59-a, I provides that such repairs may include “removal of brush, repair of 
washouts or culverts, or any other work deemed necessary to render such way passable 
by firefighting equipment and rescue or other emergency vehicles.” The municipality 
can establish a capital reserve or trust fund for this purpose. Maintenance or repair of 
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Class VI roads undertaken in accordance with the emergency lane statute does not 
create any duty or liability for the municipality. See RSA 231:59-a, IV. 

Q. Can gates or fences be put up on Class VI roads? 
A. Yes, but RSA 231:21-a, I requires gates or bars maintained by private landowners to 
be erected so as not to interfere with public use of the Class VI road. Such gates or bars 
must “be capable of being opened and reclosed by highway users.” Municipalities are 
authorized to regulate these structures “to assure public use” and they have authority to 
have gates or bars removed if they have fallen into disrepair or if they interfere with 
public use of the Class VI road. 

Q. What does the term ‘gates and bars’ mean? 
A. Prior to 1903, a town could only discontinue a highway completely, meaning it was 
no longer a public way. Only after the state legislature enacted Laws of 1903, Chapter 
14:1 could a town discontinue an “open” highway and subject it to gates and bars. The 
term “gates and bars” is not expressly defined by statute. Nevertheless, the term 
historically refers to an owner’s right to enclose premises for his or her own benefit—
usually to confine livestock. The owner required public travelers to open and close the 
gates or bars as a condition to travel. The term “gates and bars” first became associated 
with Class VI highways in 1925, when the legislature enacted Laws of 1925, Chapter 12:1, 
which provided that a town had no duty to maintain any highway that had been closed 
subject to gates and bars. 
 
Q. Are there other ways in which municipalities may regulate Class VI 
roads? 
A. RSA 231:21-a, which was enacted in 1999, provides that all Class VI roads—
regardless of how they obtained Class VI status (by layout, discontinuance subject to 
gates and bars, or lapse of maintenance of Class V roads)—are deemed subject to gates 
and bars. The statute clearly authorizes municipalities to regulate their use under the 
provisions of RSA 41:11; RSA 47:17, VII, VIII and XVIII (highway 
ordinances); RSA 236:9 through 11 (excavation and disturbance); RSA 
236:13 (driveway access); and RSA 231:191(weight limits). 

Class VI Roads and 
Maintenance Issues 

By Susan Slack, Esq. 
Highway repair and maintenance projects are usually well underway at this time of year, 
prompting questions about maintenance of Class VI roads. There are lots of 
misconceptions about Class VI roads, so here are some reminders. 

Q. What is a Class VI road? 
A. In the state’s highway classification system, which is defined in RSA 229:5, Class VI 
roads are “all other existing public ways,” meaning public ways not otherwise classified 
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as Class IV or Class V roads. Class VI roads include those that have been discontinued 
subject to gates and bars, as well as those that have “not been maintained and repaired 
by the town in suitable condition for travel” for five successive years or more. (See RSA 
229:5, VII.) The two important keys to this statutory definition are that Class VI roads 
are public ways, and they are roads that the town has no duty to maintain. Note that the 
definition of a Class V road is one that the town does have a duty to maintain. (See RSA 
229:5, VI.) 

Q. Can the town appropriate money to maintain or repair Class VI roads? 
A. RSA 231:59 authorizes municipalities to spend money to repair Class IV and V 
highways, not Class VI roads. One of the basic tenets of New Hampshire municipal law 
is that towns and cities have only that authority granted to them by the state legislature. 
Without a specific grant of authority, towns and cities do not have authority to act. 

Q. Can private parties maintain or repair Class VI roads? 
A. Yes, with permission of the municipality. RSA 236:9 prohibits anyone from 
excavating or disturbing the ditches, embankments or traveled surface of any town road, 
including a Class VI road, without the written permission of the municipality’s 
governing body (board of selectmen or town/city council) or the road agent. RSA 
236:10 provides that the municipality may regulate such private road work and may 
require a bond for the satisfactory restoration of the road. RSA 236:11 requires anyone 
who excavates or disturbs town roads to restore them to the satisfaction of the 
authorized local official. 

Q. What happens if the municipality maintains or repairs a Class VI road? 
A. There are several important reasons to avoid maintenance and repair projects on 
Class VI roads. First, municipalities enjoy protection from liability for damage or injury 
due to the condition of a Class VI road. RSA 231:93 provides that municipalities have 
no duty to maintain or repair Class VI roads. The highway maintenance duty established 
in RSA 231:90 through 92-a applies only to Class IV and V highways. A municipality 
that undertakes Class VI road maintenance exposes itself to the risk of liability for 
damage or injury resulting from that work. Second, performance of maintenance or 
repair work could result in municipal estoppel arguments, meaning that in a lawsuit 
involving a landowner, a municipality may be barred from arguing that it is not required 
to maintain a road due to its Class VI status. See Turco v. Barnstead, 136 N.H. 256 
(1992). Third, a Class V road that attains Class VI status as a result of the lapse of 
maintenance will revert to Class V status again if the town maintains it for at least five 
consecutive years. The “illegal” maintenance and repair must be “regular” and “on more 
than a seasonal basis” so that the road is in “suitable condition for year-round travel.” 
See RSA 229:5, VI. 

Q. What if there are public safety reasons for occasionally repairing or 
maintaining Class VI roads? 
A. If a municipality wishes to spend money on Class VI road, it should do so under the 
emergency lane statute, RSA 231:59-a, which was enacted in 1994. That statute 
authorizes municipalities to raise and appropriate money for the maintenance of any 
Class VI road (or private road) that is declared an emergency lane by the governing 
body. The procedures required for making this declaration include a public hearing and 
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written findings “that the public need for keeping such lane passable by emergency 
vehicles is supported by an identified public welfare or safety interest which surpasses 
or differs from any private benefits to landowners abutting such lane.” 

Q. What kind of maintenance or repair of Class VI roads is authorized by 
the emergency lane statute? 
A. RSA 231:59-a, I provides that such repairs may include “removal of brush, repair of 
washouts or culverts, or any other work deemed necessary to render such way passable 
by firefighting equipment and rescue or other emergency vehicles.” The municipality 
can establish a capital reserve or trust fund for this purpose. Maintenance or repair of 
Class VI roads undertaken in accordance with the emergency lane statute does not 
create any duty or liability for the municipality. See RSA 231:59-a, IV. 

Q. Can gates or fences be put up on Class VI roads? 
A. Yes, but RSA 231:21-a, I requires gates or bars maintained by private landowners to 
be erected so as not to interfere with public use of the Class VI road. Such gates or bars 
must “be capable of being opened and reclosed by highway users.” Municipalities are 
authorized to regulate these structures “to assure public use” and they have authority to 
have gates or bars removed if they have fallen into disrepair or if they interfere with 
public use of the Class VI road. 

Q. What does the term ‘gates and bars’ mean? 
A. Prior to 1903, a town could only discontinue a highway completely, meaning it was 
no longer a public way. Only after the state legislature enacted Laws of 1903, Chapter 
14:1 could a town discontinue an “open” highway and subject it to gates and bars. The 
term “gates and bars” is not expressly defined by statute. Nevertheless, the term 
historically refers to an owner’s right to enclose premises for his or her own benefit—
usually to confine livestock. The owner required public travelers to open and close the 
gates or bars as a condition to travel. The term “gates and bars” first became associated 
with Class VI highways in 1925, when the legislature enacted Laws of 1925, Chapter 12:1, 
which provided that a town had no duty to maintain any highway that had been closed 
subject to gates and bars. 
 
Q. Are there other ways in which municipalities may regulate Class VI 
roads? 
A. RSA 231:21-a, which was enacted in 1999, provides that all Class VI roads—
regardless of how they obtained Class VI status (by layout, discontinuance subject to 
gates and bars, or lapse of maintenance of Class V roads)—are deemed subject to gates 
and bars. The statute clearly authorizes municipalities to regulate their use under the 
provisions of RSA 41:11; RSA 47:17, VII, VIII and XVIII (highway 
ordinances); RSA 236:9 through 11 (excavation and disturbance); RSA 
236:13 (driveway access); and RSA 231:191(weight limits). 
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Class VI Roads and 
Maintenance Issues 

By Susan Slack, Esq. 
Highway repair and maintenance projects are usually well underway at this time of year, 
prompting questions about maintenance of Class VI roads. There are lots of 
misconceptions about Class VI roads, so here are some reminders. 

Q. What is a Class VI road? 
A. In the state’s highway classification system, which is defined in RSA 229:5, Class VI 
roads are “all other existing public ways,” meaning public ways not otherwise classified 
as Class IV or Class V roads. Class VI roads include those that have been discontinued 
subject to gates and bars, as well as those that have “not been maintained and repaired 
by the town in suitable condition for travel” for five successive years or more. (See RSA 
229:5, VII.) The two important keys to this statutory definition are that Class VI roads 
are public ways, and they are roads that the town has no duty to maintain. Note that the 
definition of a Class V road is one that the town does have a duty to maintain. (See RSA 
229:5, VI.) 

Q. Can the town appropriate money to maintain or repair Class VI roads? 
A. RSA 231:59 authorizes municipalities to spend money to repair Class IV and V 
highways, not Class VI roads. One of the basic tenets of New Hampshire municipal law 
is that towns and cities have only that authority granted to them by the state legislature. 
Without a specific grant of authority, towns and cities do not have authority to act. 

Q. Can private parties maintain or repair Class VI roads? 
A. Yes, with permission of the municipality. RSA 236:9 prohibits anyone from 
excavating or disturbing the ditches, embankments or traveled surface of any town road, 
including a Class VI road, without the written permission of the municipality’s 
governing body (board of selectmen or town/city council) or the road agent. RSA 
236:10 provides that the municipality may regulate such private road work and may 
require a bond for the satisfactory restoration of the road. RSA 236:11 requires anyone 
who excavates or disturbs town roads to restore them to the satisfaction of the 
authorized local official. 

Q. What happens if the municipality maintains or repairs a Class VI road? 
A. There are several important reasons to avoid maintenance and repair projects on 
Class VI roads. First, municipalities enjoy protection from liability for damage or injury 
due to the condition of a Class VI road. RSA 231:93 provides that municipalities have 
no duty to maintain or repair Class VI roads. The highway maintenance duty established 
in RSA 231:90 through 92-a applies only to Class IV and V highways. A municipality 
that undertakes Class VI road maintenance exposes itself to the risk of liability for 
damage or injury resulting from that work. Second, performance of maintenance or 

http://www.gencourt.state.nh.us/rsa/html/XX/229/229-5.htm
http://www.gencourt.state.nh.us/rsa/html/XX/229/229-5.htm
http://www.gencourt.state.nh.us/rsa/html/XX/229/229-5.htm
http://www.gencourt.state.nh.us/rsa/html/XX/229/229-5.htm
http://www.gencourt.state.nh.us/rsa/html/XX/229/229-5.htm
http://www.gencourt.state.nh.us/rsa/html/XX/231/231-59.htm
http://www.gencourt.state.nh.us/rsa/html/XX/231/231-59.htm
http://www.gencourt.state.nh.us/rsa/html/XX/236/236-10.htm
http://www.gencourt.state.nh.us/rsa/html/XX/236/236-10.htm
http://www.gencourt.state.nh.us/rsa/html/XX/236/236-11.htm
http://www.gencourt.state.nh.us/rsa/html/XX/231/231-93.htm
http://www.gencourt.state.nh.us/rsa/html/XX/231/231-90.htm


repair work could result in municipal estoppel arguments, meaning that in a lawsuit 
involving a landowner, a municipality may be barred from arguing that it is not required 
to maintain a road due to its Class VI status. See Turco v. Barnstead, 136 N.H. 256 
(1992). Third, a Class V road that attains Class VI status as a result of the lapse of 
maintenance will revert to Class V status again if the town maintains it for at least five 
consecutive years. The “illegal” maintenance and repair must be “regular” and “on more 
than a seasonal basis” so that the road is in “suitable condition for year-round travel.” 
See RSA 229:5, VI. 

Q. What if there are public safety reasons for occasionally repairing or 
maintaining Class VI roads? 
A. If a municipality wishes to spend money on Class VI road, it should do so under the 
emergency lane statute, RSA 231:59-a, which was enacted in 1994. That statute 
authorizes municipalities to raise and appropriate money for the maintenance of any 
Class VI road (or private road) that is declared an emergency lane by the governing 
body. The procedures required for making this declaration include a public hearing and 
written findings “that the public need for keeping such lane passable by emergency 
vehicles is supported by an identified public welfare or safety interest which surpasses 
or differs from any private benefits to landowners abutting such lane.” 

Q. What kind of maintenance or repair of Class VI roads is authorized by 
the emergency lane statute? 
A. RSA 231:59-a, I provides that such repairs may include “removal of brush, repair of 
washouts or culverts, or any other work deemed necessary to render such way passable 
by firefighting equipment and rescue or other emergency vehicles.” The municipality 
can establish a capital reserve or trust fund for this purpose. Maintenance or repair of 
Class VI roads undertaken in accordance with the emergency lane statute does not 
create any duty or liability for the municipality. See RSA 231:59-a, IV. 

Q. Can gates or fences be put up on Class VI roads? 
A. Yes, but RSA 231:21-a, I requires gates or bars maintained by private landowners to 
be erected so as not to interfere with public use of the Class VI road. Such gates or bars 
must “be capable of being opened and reclosed by highway users.” Municipalities are 
authorized to regulate these structures “to assure public use” and they have authority to 
have gates or bars removed if they have fallen into disrepair or if they interfere with 
public use of the Class VI road. 

Q. What does the term ‘gates and bars’ mean? 
A. Prior to 1903, a town could only discontinue a highway completely, meaning it was 
no longer a public way. Only after the state legislature enacted Laws of 1903, Chapter 
14:1 could a town discontinue an “open” highway and subject it to gates and bars. The 
term “gates and bars” is not expressly defined by statute. Nevertheless, the term 
historically refers to an owner’s right to enclose premises for his or her own benefit—
usually to confine livestock. The owner required public travelers to open and close the 
gates or bars as a condition to travel. The term “gates and bars” first became associated 
with Class VI highways in 1925, when the legislature enacted Laws of 1925, Chapter 12:1, 
which provided that a town had no duty to maintain any highway that had been closed 
subject to gates and bars. 

http://www.gencourt.state.nh.us/rsa/html/XX/229/229-5.htm
http://www.gencourt.state.nh.us/rsa/html/XX/231/231-59-a.htm
http://www.gencourt.state.nh.us/rsa/html/XX/231/231-59-a.htm
http://www.gencourt.state.nh.us/rsa/html/XX/231/231-59-a.htm
http://www.gencourt.state.nh.us/rsa/html/XX/231/231-21-a.htm


 
Q. Are there other ways in which municipalities may regulate Class VI 
roads? 
A. RSA 231:21-a, which was enacted in 1999, provides that all Class VI roads—
regardless of how they obtained Class VI status (by layout, discontinuance subject to 
gates and bars, or lapse of maintenance of Class V roads)—are deemed subject to gates 
and bars. The statute clearly authorizes municipalities to regulate their use under the 
provisions of RSA 41:11; RSA 47:17, VII, VIII and XVIII (highway 
ordinances); RSA 236:9 through 11 (excavation and disturbance); RSA 
236:13 (driveway access); and RSA 231:191(weight limits). 

 

http://www.gencourt.state.nh.us/rsa/html/XX/231/231-21-a.htm
http://www.gencourt.state.nh.us/rsa/html/III/41/41-11.htm
http://www.gencourt.state.nh.us/rsa/html/III/47/47-17.htm
http://www.gencourt.state.nh.us/rsa/html/indexes/236.html
http://www.gencourt.state.nh.us/rsa/html/XX/236/236-13.htm
http://www.gencourt.state.nh.us/rsa/html/XX/236/236-13.htm
http://www.gencourt.state.nh.us/rsa/html/XX/231/231-191.htm
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MEMORANDUM 

 

DATE:   February 8, 2021 

TO:     Diane Hardy, Town Planner 

FROM:   Newmarket Planning Board  

RE:  Application of John Tyson to build a single family home on a Class VI   

  at 75 Neal Mill Road in Newmarket, NH  

   

 

Introduction  

The Town Council has received a request from John Tyson who wishes to build a single 

family home at 75 Neal Mill Road and has proposed to build a 14 foot wide gravel  

driveway over a portion (1150 linear feet) of Neal Mill Road, which is a Class VI road.  

According to the Town’s assessment records the property consists of 48 acres of land. 

The applicant hopes to build a four bedroom, three car garage at this location with private 

septic system and well and underground electrical utilities to be extended from the Class 

V Paved portion of Neal Mill Road.  

 

Background 

Class VI roads are public ways for which the local municipality has no duty for 

maintenance, nor liability for accidents (RSA 231:50).  Class VI roads are full public 

highways in all other respects.  Class VI roads include those that have been discontinued 

subject to gates and bars, as well as those that have not been maintained and repaired by 

the Town in a suitable condition for travel for five successive years or more. 

 

RSA 674:41, permits building, and issuance of building permits, on a Class VI road 

where: the Town Council, after comment by the Planning Board, has voted to allow such 

building on the entire road or portion thereof; the municipality doesn’t assume 

responsibility for maintaining the road or liability for damages resulting from its use; and 

prior to the issuance of a building permit, the applicant shall produce evidence that notice 

of the limits of municipal responsibility and liability has been recorded at the Registry.   

 

The decision whether to allow building on a Class VI road is a major policy decision for 

the Town.  New development raises questions of road quality and maintenance, 

emergency services access, general liability, and in some cases, a change in the character 

of an area. The Town of Newmarket does not have a policy regarding building on Class 

VI roads. Reference materials are available through the NH Municipal Association, NH 

Local Technical Assistance Program (LTAP) at UNH, and regulations of several towns, 

which have adopted policies regarding issuing building permits on Class VI roads.  The 

procedures for the approval of building on Class VI roads are contained within RSA 
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674:41.  Attached is copy of the statute and a \ fact sheet about building on Class VI 

roads.   

 

Tyson Application 

 

The lot in question is considered an existing non-conforming lot of record as it does not 

have approved frontage on a Class V road.  The applicant is not proposing to subdivide 

the property. The request is to build a single family house. To gain access to the property, 

the applicant proposes to improve a portion of Neal Mill Road and to extend underground 

utilities to the site.  There is no proposed commercial use of the property, nor is it 

allowed in the Town’s R-1 zoning district. The application before the Town is for the 

Town Council to vote, after review and comment by the Planning Board, to authorize the 

issuance of a building permit for the erection of a single family home on said Class VI 

highway, pursuant to RSA 674:41. 

 

 

Staff Recommendations 

 

1.  Given there are a number of abutters, stakeholders, conservation groups and members 

of the public who have expressed an interest in the outcome of this application, it is 

recommended that a public hearing be scheduled on this application at the next Planning 

Board meeting.  

 

2.  That this be forwarded to the Technical Review Committee (TRC)  for input, 

including review, comment and recommendations from the Town’s consulting 

engineering, the cost of which be borne by the applicant, prior to the Planning Board 

issuing their review comments on this application to the Town Council, subject to Section 

5.02 of the Town’s subdivision regulations.  
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